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	WTO General Agreement on trade in Services; annex on Telecommunications (Basic Telecommunications Agreement)

	PREAMBLE

While the sovereign right of each country to regulate its telecommunications is fully recognized, the provisions of the present Regulations supplement the International Telecommunication Convention, with a view to attaining the purposes of the International Telecommunication Union in promoting the development of telecommunication services and their most efficient operation while harmonizing the development of facilities for world-wide telecommunications.


	CS: Preamble

While fully recognizing the sovereign right of each State to regulate its telecommunication and having regard to the growing importance of telecommunication for the preservation of peace and the economic and social development of all States, the States Parties to this Constitution, as the basic instrument of the International Telecommunication Union, and to the Convention of the International Telecommunication Union (hereinafter referred to as “the Convention”) which complements it, with the object of facilitating peaceful relations, international cooperation among peoples and economic and social development by means of efficient telecommunication services, have agreed as follows
CS/4.3: The provisions of both this Constitution and the Convention are further complemented by those of the Administrative Regulations, enumerated below, which regulate the use of telecommunications and shall be binding on all Members:

- International Telecommunication   

  Regulations, 

- Radio Regulations.

CS/4.4: In the case of inconsistency between a provision of this Constitution and a provision of the Convention or of the Administrative Regulations, the Constitution shall prevail. In the case of inconsistency between a provision of the Convention and a provision of the Administrative Regulations, the Convention shall prevail

Note also CS/Art 6, which outlines the role of Members in the execution of instruments of the Union. These obligations are placed on Member States. Accordingly, they may be interpreted as “measures” in a WTO context.
	The Basic Telecommunications Agreement focuses on the right to make use of public telecommunications networks and services. 

Each member is required to ensure that all service suppliers seeking to take advantage of any commitments included in its GATS schedule are allowed access to, and use of, public basis telecommunications “on reasonable and non-discriminatory terms”.  “Non-discriminatory” is defined to mean not only that the foreign service supplier will receive MFN and national treatment but will also be able to use the telecommunications network or service on terms and conditions as good as those enjoyed by any other user in like circumstances.

Rights under the annex apply to all available public services such as telephone, telegraph, telex and data transmission, but not the transmission of radio or television programming.

The annex spells out in some detail the implication of the basic right of access and use. These include rights:

· to buy or lease equipment needed to connect to the  telecommunications network;

· to connect private circuits with the public system or with other circuits;

· to use the public network to transmit information, including information from computerized data bases, both within the country concerned and to or from any other WTO member.

The annex allows developing countries to place some limitations on access and use if this is necessary in order to strengthen their telecommunications capacity, but any such limitations have to be specified in their GATS schedules.

Other provisions call for:

· technical cooperation with the developing countries;

· support for national standards for the compatibility of telecommunications networks;

· publication of information about conditions for access to, and use of public networks and services.
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	Article I

Purpose and Scope of the Regulations
1.1 a) These Regulations establish general principles which relate to the provision and operation of international telecommunication services offered to the public as well as to the underlying international telecommunication transport means used to provide such services. They also set rules applicable to administrations*.
b) These Regulations recognize in Article 9 the right of Members to allow special arrangements.
1.2 In these Regulations, "the public" is used in the sense of the population, including governmental and legal bodies.

1.3 These Regulations are established with a view to facilitating global interconnection and interoperability of telecommunication facilities and to promoting the harmonious development and efficient operation of technical facilities, as well as the efficiency, usefulness and availability to the public of international telecommunication services.

1.4 References to CCITT Recommendations and Instructions in these Regulations are not to be taken as giving to those Recommendations and Instructions the same legal status as the Regulations.

1.5 Within the framework of the present Regulations, the provision and operation of international telecommunication services in each relation is pursuant to mutual agreement between administrations*.

1.6 In implementing the principles of these Regulations, administrations* should comply with, to the greatest extent practicable, the relevant CCITT Recommendations, including any Instructions forming part of or derived from these Rec.
	CS/1c) to promote the development of technical facilities and their most efficient operation with a view to improving the efficiency of telecommunication services, increasing their usefulness and making them, so far as possible, generally available to the public
CS/42: Special Arrangements

Members reserve for themselves, for the operating agencies recognized by them and for other agencies duly authorized to do so, the right to make special arrangements on telecommunication matters which do not concern Members in general. Such arrangements, however, shall not be in conflict with the terms of this Constitution, of the Convention or of the Administrative Regulations, so far as concerns the harmful interference which their operation might cause to the radio services of other Members, and in general so far as concerns the technical harm which their operation might cause to the operation of other telecommunication services of other Members.
CS Article 4 makes it clear that recommendations do not have the same legal status as the CS, CV or Administrative Regulations (thus are not binding).

The CS and CV do not presume to tell members what their rights are; instead they tell members what their obligations are under the ITU treaty.
	Article 1

Objectives

Recognizing  the specifities of the telecommunications services sector and, in particular, its dual role as a distinct sector of the economic activity and as the underlying transport means for other economic activities, the Members have agreed to the following Annex with the objective of elaborating upon the provisions of the Agreement with respect to the measures affecting access to and use of public telecommunications transport networks and services. Accordingly, this Annex provides notes and supplementary provisions of the Agreement. 
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	1.7 a) These Regulations recognize the right of any Member, subject to national law and should it decide to do so, to require that administrations* and private operating agencies, which operate in its territory and provide an international telecommunication service to the public, be authorized by that Member.

b) The Member concerned shall, as appropriate, encourage the application of relevant CCITT Recommendations by such service providers.

c) The Members, where appropriate, shall cooperate in implementing the International Telecommunication Regulations (For interpretation, also see Resolution No. 2).

1.8 The Regulations shall apply, regardless of the means of 

 transmission used, so far as the Radio Regulations do not provide otherwise.


	CS: Preamble

While fully recognizing the sovereign right of each State to regulate its telecommunication and having regard to the growing importance of telecommunication for the preservation of peace and the economic and social development of all States, the States Parties to this Constitution, as the basic instrument of the International Telecommunication Union, and to the Convention of the International Telecommunication Union (hereinafter referred to as “the Convention”) which complements it, with the object of facilitating peaceful relations, international cooperation among peoples and economic and social development by means of efficient telecommunication services, have agreed as follows
CS/4: Instruments of the Union

The instruments of the Union are: 

· this Constitution of the International 

        Telecommunication Union, 

· the Convention of the International 

        Telecommunication Union, and

· the Administrative Regulations.

2. This Constitution, the provisions of which are   

complemented by those of the Convention, is 

the basic instrument of the Union.

3.  The provisions of both this Constitution and the Convention are further complemented by those of the Administrative Regulations, enumerated below, which regulate the use of telecommunications and shall be binding on all Members:

- International Telecommunication Regulations, 

- Radio Regulations..
	Article 2

Scope
(a) This Annex shall apply to all measures of a Member that effect access to and use of public telecommunications transport networks and services.

(b) This Annex shall not apply to measures affecting the cable or broadcasting distribution of radio or television programming.

(c) Nothing in this Annex shall be construed:

(i) to require a Member to authorize a service supplier of any other Member to establish, construct, acquire, lease, operate, or supply telecommunications transport networks or services, other than as provided for in its Schedule; or

(ii) to require a Member (or to require a Member to oblige service suppliers under its jurisdiction) to establish, construct, acquire, lease, operate or supply telecommunications transport networks or services not offered to the public generally
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	Article 2

Definitions

For the purpose of these Regulations, the following definitions shall apply.  These terms and definitions do not, however, necessarily apply for other purposes.

2.1 Telecommunication: Any transmission, emission or reception of signs, signals, writing, images and sounds or intelligence of any nature by wire, radio, optical or other electromagnetic systems.

2.2 International telecommunication service:  The offering of a telecommunication capability between telecommunication offices or stations of any nature that are in or belong to different countries

2.3 Government telecommunication:  A telecommunication originating with any:  Head of a State; Head of a government or members of a government; Commanders-in-Chief of military forces, land, sea or air; diplomatic or consular agents; the Secretary-General of the United Nations; Heads of the principal organs of the United Nations; the International Court of Justice, 

or reply to a government telegram.

2.4 Service telecommunication:  

A telecommunication that relates to public international telecommunications and that is exchanged among the following:

-       administrations*;

· recognized private operating agencies,

· and the Chairman of the Administrative Council, the Secretary-General, the Deputy Secretary-General, the Directors of the International Consultative Committees, the members of the International Frequency Registration Board, other representatives or authorized officials of the Union, including those working on official matters outside the seat of the Union. 


	No change; same as CS Annex (1012)

No change; same as CS Annex (1011)

No change; an “older version” of CS Annex (1014)

No change; same as CV Annex (1006)


	Article 3

Definitions

For the purpose of this Annex:

(a) “Telecommunications” means the transmission and reception of signals by any electromagnetic means.

(b) “Public telecommunications transport service” means any telecommunications transport service required, explicitly or in effect, by a Member to be offered to the public generally. Such services may include, inter alia, telegraph, telephone, telex and data transmission typically involving the real-time transmission of customer supplied information between two or more points without any end-to-end change in the form or content of the customer’s information.

(c) “Public telecommunications transport network” means the public telecommunications infrastructure which permits telecommunications between and among defined network termination points.

       (d)  “Intra-corporate communications” means 

               telecommunications through which a 

               company communicates within the company 

               or with or among its subsidiaries, branches 

               and, subject to a  Member’s domestic laws 

               and regulations,  affilitates. For these 

                purposes, “subsidiaries”, “branches” and,  

               where applicable, “affilitates”  shall be as   

                defined by each member. “Intra- corporate   

                communications” in this Annex   excludes  

                commercial or non-commercial 

                services that are supplied to companies that are 

                not related subsidiaries, branches or affiliates, or 
                that are offered to customers or potential 
                customers.
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	2.5 Privilege telecommunication

2.5.1 A telecommunication that may be exchanged during:

· sessions of the ITU Administrative Council,

· conferences and meetings of the ITU 

between, on the one hand, representatives of Members of the Administrative Council, members of delegations, senior officials of the permanent organs of the Union and their authorized colleagues attending conferences and meetings of the ITU and, on the other, their administrations* or recognized private operating agency or the ITU,

and relating either to matters under discussion by the Administrative Council, conferences and meetings of the ITU or to public international telecommunications.

2.5.2 A private telecommunication that may be exchanged during sessions of the ITU Administrative Council and conferences and meetings of the ITU by representatives of Members of the Administrative Council, members of delegations, senior officials of the permanent organs of the Union attending ITU conferences and meetings, and the staff of the Secretariat of the Union seconded to ITU conferences and meetings, to enable them to communicate with their country of residence.

2.6 International route: Technical facilities and installations located in different countries and used for telecommunication traffic between two international telecommunication terminal exchanges or offices.

2.7 Relation: Exchange of traffic between two terminal countries, always referring to a specific service if there is between their administrations*:

a) a means for the exchange of traffic in that specific service:

- over direct circuits (direct relation), or

- via a point of transit in a third country (indirect relation), and
	No similar definition in CS or CV.  

No CS or CV reference

No CS or CV reference.  This definition may picked up in the D. series Recommendations
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	b) normally, the settlement of accounts

2.8 Accounting rate: The rate agreed between administrations* in a given relation that is used for the establishment of international accounts.

2.9 Collection charge: The charge established and collected by an administration from its customers for the use of an international telecommunication service.

2.10 Instructions: A collection of provisions drawn from one or more CCITT Recommendations dealing with practical operational procedures for the handling of telecommunication traffic (e.g., acceptance, transmission, accounting).

2.7, 2.8, 2.9 en 2.10 covered by  ITU-REC D.000

	No CS or CV reference. This definition may picked up in the D. series Recommendations

(ditto)

                          (ditto)
	

	Article 3
International Network

3.1 Members shall ensure that administrations* cooperate in the establishment, operation and maintenance of the international network to provide a satisfactory quality of service.
3.2 Administrations* shall endeavour to provide sufficient telecommunication facilities to meet the requirements of and demand for international telecommunication services.
3.3 Administrations* shall determine by mutual agreement which international routes are to be used.  Pending agreement and provided that there is no direct route existing between the terminal administrations* concerned, the origin administration has the choice to determine the routing of its outgoing telecommunication traffic, taking into account the interests of the relevant transit and destination administrations*.

3.4 Subject to national law, any user, by having access to the international network established by an administration, has the right to send traffic.  A satisfactory quality of service should be maintained to the greatest extent 

practicable, corresponding to relevant CCITT Recommendations.
	Relates to CS Article 1.2c). Note: in today’s telecommunications environment, international networks may be provided without requiring co-operation between administrations. 

Relates to CS Article 1.1c)
See also CS Art. 33, CS Art. 38 and CV Art. 38
No CS or CV reference.

Could be in conflict with CS/1.1c) “..efficiency of telecommunication services ..”

Relates to CS/34.

Quality of service is covered in CS Article 1.2 c) although not in this detail.
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	b)  international telecommunication facilities and services available to customers for their dedicated use;

c)   at least a form of telecommunication which is reasonably accessible to the public, including those who may not be subscribers to a specific telecommunication service; and


d) a capability for networking between different services, as     

     appropriate, to facilitate international communications.


	Roughly similar to CS Article 1.1c) and CS Article 33. Not a precise relationship
This sub-article roughly equates to:  CS Article 1.1c) d) f) and g) and 1.2c), g), h).

See also CS Art.38
Provisions generally covered by CS Article 1, but not to this level of specificity
.
	Article 5

Access to and use of Public Transport 

Networks and Services
(a) Each Member shall ensure that any service supplier of any other Member is accorded access to and use of public telecommunications transport networks and services on reasonable and non-discriminatory terms and conditions, for the supply of a service included in its Schedule. This obligation shall be applied, inter alia, through paragraphs (b) through (f).

(b) Each Member shall ensure that service suppliers of any other Member have access to and use of any public telecommunications network or service offered within or across the border of that Member, including private leased circuits, and to this end shall ensure, subject tot paragraphs (e) and (f), that such suppliers are permitted:

(i) to purchase or lease and attach terminal or other equipment which interfaces with the network and which  is necessary to supply a supplier’ services;

(ii) to interconnect private leased or owned circuits with public telecommunications networks and services or with circuits leased or owned by another service supplier; and

(iii) perating protocols of the service supplier’s choice in the supply of any service, other than as  necessary to ensure the availability of telecommunications transport and  services to the public generally.    
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	(c) Each Member shall ensure that service suppliers of any other member  may use public telecommunications transport networks and services for the movement of information within and across borders, including for intra-corporate communications of such service suppliers, and for access to information contained in data bases or otherwise stored in machine-readable form in the territory of any Member. Any new or amended measures of a Member significantly affecting such use shall be notified and shall be subject to consultation, in accordance with the relevant provisions of the Agreement.

(d) Notwithstanding the preceding paragraph, a member may take such measures as are necessary to ensure the security and confidentiality of messages, subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on trade in services

(e) Each Member shall ensure that no condition is imposed on access to and use of public telecommunications transport networks and services other than necessary:

(i) to safeguard the public service responsibilities of suppliers of public telecommunications transport networks and services, in particular their ability to make their or services available to the public generally;

(ii) to protect the technical integrity of   

               public telecommunications transport  

               networks  or services; or         .
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	(iii) to ensure  that service suppliers of                 

any other Member do not supply services unless  permitted pursuant to   

               commitments in the Member’s   

               Schedule

(f) Provided that they satisfy the criteria set out in paragraph (e), conditions for access to and use of public telecommunications transport networks and services may include:

(i) restrictions on resale or shared use of such services;

(ii) a requirement to use specified technical interfaces, including interface protocols, for inter-connection with such networks and services;

(iii) requirements, where necessary, for the inter-operability of such services and to encourage the achievement of the goals set out in paragraph 7 (a);

(iv) type approval of terminal or other equipment which interfaces with the network and technical requirements relating to the attachment of such equipment to such networks;

(v) restrictions on inter-connection of private leased or owned circuits with such networks or services or with circuits leased or owned by another supplier; or

(vi) notification, registration and licensing.
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	Notwithstanding the preceding paragraphs of this section, a developing country Member may, consistent with its level of development, place reasonable conditions on access to and use of  public telecommunications transport networks and  services necessary to strengthen its domestic telecommunications infrastructure and service capacity and to increase its participation in  international trade in telecommunications services. Such conditions shall be specified in the Member’s schedule.

	Article 5

Safety of Life and Priority of Telecommunication

5.1 Safety of life telecommunications, such as distress telecommunications, shall be entitled to transmission as of right and shall, where technically practicable, have absolute priority over all other telecommunications, in accordance with the relevant Articles of the Convention and taking due account of relevant CCITT Recommendations.

5.2 Government telecommunications, including telecommunications relative to the application of certain provisions of the United Nations Charter, shall, where technically practicable, enjoy priority over telecommunications other than those referred to in No. 39 (5.1), in accordance with the relevant provisions of the Convention and taking due account of relevant CCITT Recommendations.
5.3 The provisions governing the priority enjoyed by all other telecommunications are contained in the relevant CCITT Recommendations.


	CS/41: Priority of Government Telecommunications

Subject to the provisions of Articles 40 and 46 of this Constitution, government telecommunications (see Annex to this Constitution, No. 1014) shall enjoy priority over other telecommunications to the extent practicable upon specific request by the originator.

	General agreement on Trade in Services

Article XIV bis: Security Exceptions

1. Nothing in this Agreement shall be construed:

(a) to require any member to furnish any information, the disclosure of  which its considers contrary to its essential security interests; or

(b) to prevent any member from taking any  action which it considers necessary for the protection of its essential security interests:

(i) relating to the supply of services  as  carried out directly or indirectly for  the purpose of provisioning a military  establishment

                             (ii)   relating to fissionable and  

        fusionable materials or the  

        materials from which  they are     

                                     derived;               
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	               (iii)   taken in time of war or other      

                        emergency in international    

                        relations;  or 

(iv) to prevent any Member from taking any action in  pursuance of its obligations  under the united Nations Charter for the maintenance of international  peace and  security.

                                (v)  The Council for trade in   

                                       Services shall be informed to   

                                       the fullest  extent possible of 

                                       measures taken nder paragraphs 

                                       (1 (b) and (c) and of their 

                                       termination.

	Article 6

Charging and Accounting
6.1 Collection charges

6.1.1 Each administration shall, subject to applicable national law, establish the charges to be collected from its customers.  The level of the charges is a national matter; however, in establishing these charges, administrations* should try to avoid too great a dissymmetry between the charges applicable in each direction of the same relation.

6.1.2 The charge levied by an administration on customers for a particular communication should in principle be the same in a given relation, regardless of the route chosen by that administration.

6.1.3 Where, in accordance with the national law of a country, a fiscal tax is levied on collection charges for international telecommunication services, this tax shall normally be collected only in respect of international services billed to customers in that country, unless other arrangements are made to meet special circumstances.
	The CS and CV do not address charges and accounting issues

CV/37:  Rendering and Settlement of Accounts

1 The settlement of international accounts shall be regarded as current transactions and shall be effected in accordance with the current international obligations of the Member States and Sector Members concerned in those cases where their governments have concluded arrangements on this subject. Where no such arrangements have been concluded, and in the absence of special agreements made under Article 42 of the Constitution, these settlements shall be effected in accordance with the Administrative Regulations

2 Administrations of Member States and Sector Members which operate international telecommunication services shall come to an agreement with regard to the amount of their 
	Not covered in WTO Basic Telecommunications Agreement 
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	6.2
Accounting rates

6.2.1
 For each applicable service in a given relation, administrations* shall by mutual agreement establish and revise accounting rates to be applied between them, in accordance with the provisions of Appendix 1 and taking into account relevant CCITT Recommendations and relevant cost trends.


	debits and credits.

3.  The statement of accounts with respect to debits and credits referred to in No. 498 above shall be drawn up in accordance with the provisions of the Administrative Regulations, unless special arrangements have been concluded between the parties concerned


	

	6.3
 Monetary unit

6.3.1
 In the absence of special arrangements concluded between administrations*, the monetary unit to be used in the composition of accounting rates for international telecommunication services and in the establishment of international accounts shall be:

- either the monetary unit of the International Monetary Fund (IMF), currently the Special Drawing Right (SDR), as defined by that organization;

- or the gold franc, equivalent to 1/3.061 SDR 6.3.2 In    

  accordance with relevant provisions of the International  

  Telecommunication Convention, this provision shall not affect 

  the possibility open to administrations* of establishing bilateral  

  arrangements for mutually acceptable coefficients between the 

  monetary unit of the IMF and the gold franc.
6.4 Establishment of accounts and settlement of balances of account

6.4.1 Unless otherwise agreed, administrations* shall follow the relevant provisions as set out in Appendices 1 and 2.

6.5 Service and privilege telecommunications

6.5.1 Administrations* shall follow the relevant provisions as set out in Appendix 3.
	CV/38:  Monetary Unit

In the absence of special arrangements concluded between Member States, the monetary unit to be used in the composition of accounting rates for international telecommunication services and in the establishment of international accounts shall be: either the monetary unit of the Inter-national Monetary Fund or the gold franc,

both as defined in the Administrative Regulations. The provisions for application are contained in Appendix 1 to the International Telecommunication Regulations
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	Article 7

Suspension of Services

7.1 If a Member exercises its right in accordance with the Convention to suspend international telecommunication services partially or totally, that Member shall immediately notify the Secretary-General of the suspension and of the subsequent return to normal conditions by the most appropriate means of communication.

7.2 The Secretary-General shall immediately bring such information to the attention of all other Members, using the most appropriate means of communication.
	CS/35: Suspension of Services

Each Member State reserves the right to suspend the international telecommunication service, either generally or only for certain relations and/or for certain kinds of correspondence, outgoing, incoming or in transit, provided that it immediately notifies such action to each of the other Member States through the Secretary-General.
	

	Article 8

Dissemination of Information

Using the most suitable and economical means, the Secretary-General shall disseminate information, provided by administrations*, of an administrative, operational, tariff or statistical nature concerning international telecommunication routes and services.  Such information shall be disseminated in accordance with the relevant provisions of the Convention and of this Article, on the basis of decisions taken by the Administrative Council or by competent administrative conferences, and taking account of conclusions or decisions of Plenary Assemblies of the International Consultative Committees.

	CV/5:  General Secretariat

1.
The Secretary-General shall:….
o) take necessary action for the timely    

     publication and distribution of service 

     documents, information bulletins, and 

     other documents and records prepared by 

     the General Secretariat and the Sectors,  

     communicated to the Union or whose  

     publication is requested by conferences or 

     the Council; the list of documents to be 

     published shall be maintained by the 

     Council, following consultation with the 

     conference concerned, with respect to 

     service documents and other documents 

     whose publication is requested by 

     conferences;

p)  publish periodically, with the help of  

     information put at his disposal or which he  

     may collect, including that which he may   

     obtain from other international   

     organizations, a journal of general 

     information and documentation concerning 

     telecommunication;
	Article 4

Transparency

In the application of Article III of the Agreement, each Member shall ensure that relevant information on conditions affecting access to and use of public telecommunications transport networks and services is publicly available, including: tariffs and other terms and conditions of services; specifications of technical interfaces with such networks and services; information on bodies responsible for the preparation and adoption of standards affecting such access and use; conditions applying to attachment of terminal or other equipment; and notifications, registration or licensing requirements, if any.
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	Article 9

Special Arrangements

9.1 a)  Pursuant to Article 31 (Nairobi, 1982), special arrangements may be entered into on telecommunication matters which do not concern Members in general.  Subject to national laws, Members may allow administrations* or other organizations or persons to enter into such special mutual arrangements with Members, administrations* or other organizations or persons that are so allowed in another country for the establishment, operation, and use of special telecommunication networks, systems and services, in order to meet specialized international telecommunication needs within and/or between the territories of the Members concerned, and including, as necessary, those financial, technical, or operating conditions to be observed.

b)  Any such special arrangements should avoid technical harm to the operation of the telecommunication facilities of third countries.

9.2 Members should, where appropriate, encourage the parties to any special arrangements that are made pursuant to No. 58 (9.1) to take into account relevant provisions of CCITT Recommendations.


	CS/42: Special Arrangements

Members reserve for themselves, for the operating agencies recognized by them and for other agencies duly authorized to do so, the right to make special arrangements on telecommunication matters which do not concern Members in general. Such arrangements, however, shall not be in conflict with the terms of this Constitution, of the Convention or of the Administrative Regulations, so far as concerns the harmful interference which their operation might cause to the radio services of other Members, and in general so far as concerns the technical harm which their operation might cause to the operation of other telecommunication services of other Members.
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	Article 10

Final Provisions

10.1 These Regulations, of which Appendices 1, 2 and 3 form integral parts, shall enter into force on I July 1990 at 0001 hours UTC.

10.2 On the date specified in No.61 (10.1), the Telegraph Regulations (Geneva, 1973) and the Telecommunication Regulations (Geneva, 1973) shall be replaced by these Telecommunication Regulations (Melbourne, 1988) pursuant to the International Telecommunication Convention.

10.3
 If a Member makes reservations with regard to the application of one or more of the provisions of these Regulations, other Members and their administrations* shall be free to disregard the said provision or provisions in their relations with the Member which has made such reservations and its administrations*.

10.4 Members of the Union shall inform the Secretary-General of their approval of the International Telecommunication Regulations adopted by the Conference. The Secretary-General shall inform Members promptly of the receipt of such notifications of approval.


	CV/32B:  Reservations

1 As a general rule, any delegation whose views are not shared by the remaining delegations shall endeavour, as far as possible, to conform to the opinion of the majority.

2 Any Member State that, during a plenipotentiary conference, reserves its right to make reservations as specified in its declaration when signing the final acts, may make reservations regarding an amendment to the Constitution or to this Convention until such time as its instrument of ratification, acceptance or approval of or accession to the amendment has been deposited with the Secretary-General.

3 If any decision appears to a delegation to be such as to prevent its government from consenting to be bound by the revision of the Administrative Regulations, this delegation may make reservations, final or provisional, regarding that decision, at the end of the conference adopting that revision; any such reservations may be made by a delegation on behalf of a Member State which is not participating in the competent conference and which has given that delegation proxy powers to sign the final acts in accordance with the provisions of Article 31 of this Convention.

4 A reservation made following a conference   

  shall only be valid if the Member State 

  which made it formally confirms it when 

  notifying its consent to be bound by the 

  amended or revised instrument adopted by  

  the conference at the close of which it made 

  the reservation in question.
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Not covered by the ITR


	   Article 6

Technical Cooperation

(a) members recognize that an efficient, advanced telecommunications infrastructure in countries, in particular developing countries, is essential to the expansion of their trade in services.  To this end, Members endorse and  encourage the participation, to the fullest extent practicable, of developed and developing countries and their suppliers of public telecommunications transport networks and services and other entities in the development programs of international and regional organizations, including the International Telecommunications Union, the united nations Development Program and the International Bank for Reconstruction and Development

(b) Members shall encourage and support telecommunications cooperation among developing countries at the international, regional and sub-regional levels.

(c) In cooperation with the relevant international organizations, Members shall make available, where practicable, to developing countries information with respect to telecommunications services and developments in telecommunications and information technology to assist in strengthening their domestic telecommunications services sector.

(d) Members shall give special consideration to opportunities for the least-developed countries to encourage foreign suppliers of telecommunications services to assist in the transfer of technology, training and other activities that support the development of their telecommunications  infrastructure and expansion of their telecommunications services trade.



	Article 7

Relation to International Organizations 

and Agreements

(a)   Members recognize the importance of international standards for global compatibility  and inter-operability of   

       telecommunication networks and services and undertake to promote such standards through the work of relevant             

       international bodies, including the International Telecommunication Union and the International Organization for  

       Standardization.
(b)   Members recognize the role played by intergovernmental and non-governmental organizations and agreements in 

        ensuring  the efficient operation of domestic and global telecommunications services, in particular the International   

        Telecommunication Union.  Members shall make appropriate arrangements, where relevant, for consultation with such    

        organizations on matters arising from the implementation of this Annex.



	Annex on Negotiations on Basic Telecommunications

1. Article II and the Annex on Article II Exemptions, including the requirement to list in the     

   Annex any measure inconsistent with most-favored-nation treatment that a Member will     

   maintain, shall enter into force for basic telecommunications only on:

(a) the implementation date to be determined under paragraph 5 of the Ministerial Decision on Negotiations on Basic Telecommunications;  or,

(b)  should the negotiations not succeed, the date of the final report of the Negotiating Group on Basic Telecommunications provided for in that Decision
2. Paragraph 1 shall not apply to any specific commitment on basic telecommunications which    

    is inscribed in a Member’s Schedule


Additional remarks:

· Fact is that there is (or was) a incongruity of the Parties to the ITRs and to the WTO/BTA. In 1997 there were 168 ITU member party to the1988 ITRs and appr. 70 States are party tot the WTP/BTA. In addition, the WTO does not formally address its relationship to the ITRs. Moreover only a few provisions in the WTO/BTA are arguably in conflict with the ITRs. 

· Given the uneven pace of liberalism, which marked the telecommunications market  since 1988 different member States identify different needs and purposes for the ITRs.  This was the case in 2000 and is still the case nowadays.

· It has been observed that, although the Regulations have a treaty status, much of the terminology used in the ITRs is not obligatory  and serves to lessen their binding effects. In this regard, mention can be made of the use of non-obligatory language throughout the ITRs (e.g. should), whereas the WTO uses  more binding language (e.g.  ‘shall apply to’ and ‘each member is required’)
· The ITRs are more focused on cooperation and less on competition. As stated in the review document of the Expert Group on the International Telecommunications Regulations (November 1999) “…if the ITRs were to be written today, it is likely that many ITU Members would choose to redress the balance between cooperation and competition, especially in the light of the WTO Agreements”.  Specifically the articles 3, 4, 9 and 9 may require revision from the viewpoint of market evolution. The WTO/BTA could serve as a ‘springboard’ for the revision of (certain parts) of the ITRs. 

· In addition to the above mentioned issue of cooperation its questionable if the wording ‘mutual agreements’ in art. 1.5 is consistent with the principles of the GATS, especially the principle of most favoured nation (ergo the principles of the free trading system).

· As stated in the European Common Proposal to the PleniPot Marrakech 2002 the telecommunications industry has changed substantially (changed market structure, changes in technology and a significant increase in competition following the implementation of the WTO BTA and EU telecommunication services directives.) since 1988 and the ITRs no longer reflect the telecommunications environment to which they are intended to apply and are therefore no longer relevant. The CEPT proposed, in the context of the current regulatory environment, to determine the elements which would be appropriate for the ITU to maintain as up to date best practice text, and the elements which are now obsolete or are duplicated in the Constitution and Convention or the ITU-T recommendations and therefore no longer needed. 
Possible subject for discussion 

As stated in the review document of the Expert Group on the International Telecommunications Regulations (November 1999),  one of the major difficulties with the special arrangements is that they appear to be in conflict with the trade principle of Most Favoured Nation (MFN) which many of the ITU Member States have signed up to under the WTO agreements.. The text appears to exclude special agreements between Members, but does open the possibility of an agreement between a Member in one country and an administration in an another. The idea of a special agreement is that certain trade privileges that are available under the agreement might not be available to an administration or member of a third country (bilateral ITRs agreements vs multilateral MFN agreements available to all members)

Insofar as the special agreements discussed in the ITRs are between individual operators, there should not be a conflict with MFN, but if the special agreements is between Member States, there would appear to be a problem if the agreement had been concluded after the GATS come into force.

Overall view:

The regulations should be reviewed and, where relevant, be brought up to date to reflect the present international telecommunications market situation. Question to be asked: is a detailed update of the regulations appropriate in the light of the present and future global telecommunication environment, especially in the light of the WTO Agreement?

Obligations under the WTO Technical barriers to Trade Agreement (TBT):

The TBT requires, under article 2 (2), that WTO Members ensure that technical regulations are not prepared, adopted or applied with a view to or with the effect of creating unnecessary obstacles to international trade. Technical regulations shall not be more trade restrictive than necessary to fulfil a legitimate objective taking into account of the risks non-fulfilment would create.  

Annex 1: 
Summary General Agreement on Trade in Services

The General Agreement on Trade in Services (GATS) is the first and only set of multilateral rules governing international trade in Services. Basis principles of GATS: -  all services are covered in GATS;

-  most-favored-nation treatment applies to all services, except the one-off
   temporary exemptions;

                                                           -  national treatment applies in the areas where commitments are made;

                                                           -  transparency in regulations, inquiry points;

                                                           -  regulations have to be objective and reasonable;

                                                           -  international payments: normally unrestricted;

                                                           -  individual countries’ commitments: negotiated and bound;

                                                           -  progressive liberalization: through further negotiations

The Services Agreement which forms part of the Final Act rests on three pillars. The first is a Framework Agreement containing basic obligations which apply to all member countries. The second concerns national schedules of commitments containing specific further national commitments which will be the subject of a continuing process of liberalization. The third is a number of annexes addressing the special situations of individual services sectors. 
Part I of the basic agreement defines its scope - specifically, services supplied from the territory of one party to the territory of another; services supplied in the territory of one party to the consumers of any other (for example, tourism); services provided through the presence of service providing entities of one party in the territory of any other (for example, banking); and services provided by nationals of one party in the territory of any other (for example, construction projects or consultancies). 
Part II sets out general obligations and disciplines. A basic most-favored-nation (m.f.n.) obligation states that each party "shall accord immediately and unconditionally to services and service providers of any other Party, treatment no less favorable than that it accords to like services and service providers of any other country". However, it is recognized that m.f.n. treatment may not be possible for every service activity and, therefore, it is envisaged that parties may indicate specific m.f.n. exemptions. Conditions for such exemptions are included as an annex and provide for reviews after five years and a normal limitation of 10 years on their duration. 
Transparency requirements include publication of all relevant laws and regulations. Provisions to facilitate the increased participation of developing countries in world services trade envisage negotiated commitments on access to technology, improvements in access to distribution channels and information networks and the liberalization of market access in sectors and modes of supply of export interest. The provisions covering economic integration are analogous to those in Article XXIV of GATT, requiring arrangements to have "substantial sectoral coverage" and to "provide for the absence or elimination of substantially all discrimination" between the parties. 
Since domestic regulations, not border measures, provide the most significant influence on services trade, provisions spell out that all such measures of general application should be administered in a reasonable, objective and impartial manner. There would be a requirement that parties establish the means for prompt reviews of administrative decisions relating to the supply of services. 
The agreement contains obligations with respect to recognition requirements (educational background, for instance) for the purpose of securing authorizations, licenses or certification in the services area. It encourages recognition requirements achieved through harmonization and internationally-agreed criteria. Further provisions state that parties are required to ensure that monopolies and exclusive service providers do not abuse their positions. Restrictive business practices should be subject to consultations between parties with a view to their elimination. 
While parties are normally obliged not to restrict international transfers and payments for current transactions relating to commitments under the agreement, there are provisions allowing limited restrictions in the event of balance-of-payments difficulties. However, where such restrictions are imposed they would be subject to conditions; including that they are non-discriminatory, that they avoid unnecessary commercial damage to other parties and that they are of a temporary nature. 
The agreement contains both general exceptions and security exceptions provisions which are similar to Articles XX and XXI of the GATT. It also envisages negotiations with a view to the development of disciplines on trade-distorting subsidies in the services area. 
Part III contains provisions on market access and national treatment which would not be general obligations but would be commitments made in national schedules. Thus, in the case of market access, each party "shall accord services and service providers of other Parties treatment no less favorable than that provided for under the terms, limitations and conditions agreed and specified in its schedule". The intention of the market-access provision is to progressively eliminate the following types of measures: limitations on numbers of service providers, on the total value of service transactions or on the total number of service operations or people employed. Equally, restrictions on the kind of legal entity or joint venture through which a service is provided or any foreign capital limitations relating to maximum levels of foreign participation are to be progressively eliminated. 
The national-treatment provision contains the obligation to treat foreign service suppliers and domestic service suppliers in the same manner. However, it does provide the possibility of different treatment being accorded the service providers of other parties to that accorded to domestic service providers. However, in such cases the conditions of competition should not, as a result, be modified in favor of the domestic service providers. 
Part IV of the agreement establishes the basis for progressive liberalization in the services area through successive rounds of negotiations and the development of national schedules. It also permits, after a period of three years, parties to withdraw or modify commitments made in their schedules. Where commitments are modified or withdrawn, negotiations should be undertaken with interested parties to agree on compensatory adjustments. Where agreement cannot be reached, compensation would be decided by arbitration. 
Part V of the agreement contains institutional provisions, including consultation and dispute settlement and the establishment of a Council on Services. The responsibilities of the Council are set out in a Ministerial Decision. 
The first of the annexes to the agreement concerns the movement of labor. It permits parties to negotiate specific commitments applying to the movement of people providing services under the agreement. It requires that people covered by a specific commitment shall be allowed to provide the service in accordance with the terms of the commitment. Nevertheless, the agreement would not apply to measures affecting employment, citizenship, residence or employment on a permanent basis. The annex on financial services (largely banking and insurance) lays down the right of parties, notwithstanding other provisions, to take prudential measures, including for the protection of investors, deposit holders and policy holders, and to ensure the integrity and stability of the financial system. However, a further understanding on financial services would allow those participants who choose to do so to undertake commitments on financial services through a different method. With respect to market access, the understanding contains more detailed obligations on, among other things, monopoly rights, cross-border trade (certain insurance and reinsurance policy writing as well as financial data processing and transfer), the right to establish or expand a commercial presence, and the temporary entry of personnel. The provisions on national treatment refer explicitly to access to payments and clearing systems operated by public entities and to official funding and refinancing facilities. They also relate to membership of, or participation in, self-regulatory bodies, securities or futures exchanges and clearing agencies. 
The annex on telecommunications relates to measures which affect access to and use of public telecommunications services and networks. In particular, it requires that such access be accorded to another party, on reasonable and non-discriminatory terms, to permit the supply of a service included in its schedule. Conditions attached to the use of public networks should be no more than is necessary to safeguard the public service responsibilities of their operators, to protect the technical integrity of the network and to ensure that foreign service suppliers do not supply services unless permitted to do so through a specific commitment. The annex also encourages technical cooperation to assist developing countries in the strengthening of their own domestic telecommunications sectors. 

The annex on air-transport services excludes from the agreement's coverage traffic rights (largely bilateral air-service agreements conferring landing rights) and directly related activities which might affect the negotiation of traffic rights. Nevertheless, the annex, in its current form, also states that the agreement should apply to aircraft repair and maintenance services, the marketing of air-transport services and computer-reservation services. The operation of the annex would be reviewed at least every five years. 
In the final days of the services negotiations, three Decisions were taken - on Financial Services, Professional Services and the Movement of Natural Persons. The Decision on Financial Services confirmed that commitments in this sector would be implemented on an MFN basis, and permits Members to revise and finalize their schedules of commitments and their MFN exemptions six months after the entry into force of the Agreement. Contrary to some media reports, the audio-visual and maritime sectors have not been removed from the scope of the GATS. 

Annex 2: 
The EU and negotiations in  the WTO/Trade in Services
· The Services’ negotiations are another key priority for the EU and are clearly one of the areas of the negotiations where the EU has much to gain. Services should therefore be maintained at the top of the EU’s negotiations agenda.

· The EU agenda is to seek better access for European Services exporters in foreign markets and to secure a more transparent and predictable regulatory environment for services (f.e. to achieve policy objectives); 

· The GATS is the most flexible agreement in the WTO system; f.e. the WTO Members retain under the agreement the right to determine the list of activities for which they are prepared to open to competition to foreign service providers (any country can exclude from its commitments activities that it considers politically sensitive), and GATS fully safeguards the ability of governments to enact domestic regulations, legislation and other measures to protect public interest.

· Juli 2002: EU request for improved market access to WTO members. These requests seek a reduction in restrictions and expansion of market access opportunities for the European services industries. The requests do not seek to dismantle public services nor to privatize state owned companies; 

· Scope of EU proposal includes the following sub-sectors: voice telephone services; packet switched data transmission services; circuit-switched transmission services; telex services; telegraph services; facsimile services; private leased circuit services; other

· The EU’s objective in the negotiations is to remove obstacles to trade in services, generally of a discriminatory nature; 

· The EU has modulated its requests to developing countries so as to take account of the level of development of individual countries. Consequently, the EU is seeking more limited commitments in the case of developing countries and places great emphasis on trade related technical assistance and capacity building;

· Overall, the EC believe that WTO Members should reduce restrictions to the minimum necessary to ensure quality of service, including universal service and to address the issue of scarce resources. 

· Furthermore, the EC are now in the process of revising its internal legal framework in order to further facilitate the establishment of a fully competitive market for all communications services

In an open and competitive market, there should be no restrictions that prevent undertakings from negotiating access and interconnection arrangements between themselves, in particular in crossborder agreements, subject to the rules of the treaty,. In the context of achieving a more efficient, truly pan-european market, with effective competition, more choice and competitive services to consumers, undertakings which receive requests for access or interconnection should in principle conclude such agreements on a commercial basis, and negotiate in good faith. .....

It may well be the case that competition develops at different speeds in different market segments and in different Member states, and national regulatory authorities should be able to relax regulatory obligations in those markets where competition is delivering the desired results.

Liberalization of the telecommunications sector and the increasing competition and choice for communications services go hand in hand with parallel action to create a harmonized regulatory framework which secures the delivery of universal service.......The regulatory framework established for the full liberalization  of the telecommunications market in 1998 in the Community defined the minimum scope of universal service obligations and established rules for its costing and financing....... (3) The Community and its Member States have undertaken commitments on the regulatory framework of telecommunications networks and services in the context of the WTO agreement on basic telecommunications.
As part of the outcome of the WTO negotiations,  the EU and Member States are bound unconditionally to maintain open market access.[image: image4.png]
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