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	FURTHER CONSIDERATIONS REGARDING SUGGESTED NEW ARTICLE


In document ITR/008 of November 2004 we have proposed a new article for the ITRs.

The purpose of this contribution is to provide additional considerations with respect to that proposal.

1.
In a contribution presented to ITU-T Study Group 2 (SG2), COM 2-D 28, the USA has stated its view that, consistent with the preamble of the ITU Constitution, Administrations have the sovereign right to permit, prohibit, or otherwise regulate particular uses of E.212 numbering resources within their national boundaries.  That is, regulation of use of E.212 numbering resources is a national matter within the purview of each Administration.  We agree with this view. 

2.
In a contribution presented to the ITU-T Telecommunication Standardization Advisory Group (TSAG), TSAG D-19, the USA notes that the ITU Constitution “fully recognize[s] the sovereign right of each State to regulate its telecommunication” and further notes that “Member States certainly may agree to modification of that sovereign right”, if appropriate procedures are followed.  We agree with this view also. 

3.
Further, we note that Articles 26 ff. of the Vienna Convention on the Law of Treaties provide, in essence, that States which are signatories to a treaty agree to abide in good faith by the provisions of the signed treaty thus, in effect, modifying their sovereign rights with respect to the matters covered by the signed treaty. 

4.
In light of the above, and as noted in our contribution to SG2, COM 2-C 12, considering recent developments and discussions, it is our view that a treaty-level provision is needed in order to fulfill the requirements of WTSA Resolution 20 (as amended by WTSA-04).

4.1
In the responses to Question 3 of the Questionnaire sent by the WG-ITRs, some countries have replied to the effect that the current article 1.6 of the ITRs is sufficient to ensure consistency of the world-wide numbering plans.  We disagree with this view, agree with the view expressed in 1 above, and offer experiences with E.212 codes (see COM 2-D 28) as evidence to show that, at present, there are no international instruments of a binding nature that ensure world-wide consistency of numbering plans.

4.2
Indeed, as can be seen from Addendum 1 of TSB Circular 195 (2001-2004 Study Period), something like 30% of responding countries do not have domestic legislation that would allow them to ensure world-wide consistency of numbering plans (responses to questions 1 and 2).  Thus, in many countries, operators are free to deviate from the provisions of ITU-T Recommendations concerning numbering resources.  This can result in inconsistencies such as the ones experienced with respect to use of E.212 codes and E.164 codes (note in particular the use of codes from the Principality of Monaco to provide GSM network services in Kosovo).

4.3
The World Telecommunications Standardization Assembly (WTSA), at its 5-14 October 2004 meeting in Florianópolis, noted that it is important to ensure worldwide consistency, because it modified Resolution 20 to state:

noting

d)
that it is in the common interest of ITU-T Member States and Sector Members that the Recommendations and guidelines for international telecommunication numbering, naming, addressing and identification resources should be: 

i)
known, recognized and applied by all; 

ii)
used to build and maintain confidence of all in the related services; 

Resolution 20 recognizes the relevant rules of the ITRs regarding the integrity of numbering resources, but does not identify any specific provision.

4.4
Competition and commercial operators can thrive only if basic rules are clear and known to all, as noted in Resolution 20.  At present, it is not clear which, if any, provisions of the ITRs apply to potential misuse of numbering resources.  This situation is not desirable.

4.5
Therefore, in order to ensure that the relevant rules of the ITRs regarding use of numbering resources are clearly specified and defined, and to enshrine worldwide consistency of numbering resources, it is, in our opinion, necessary to adopt a treaty-level provision that will modify the sovereign rights of countries concerning use of numbering plans, and this in order to ensure world-wide consistency and predictability.

5.
The specific article proposed is found in document ITR/008 and is repeated here for convenience.  It is proposed to add a new paragraph to Article 3.  The proposed new text is:

3.5 Notwithstanding the provisions of Article 1, paragraphs 1.4 and 1.6, and to enshrine the purpose set out in the Preamble; in Article 1, paragraph 1.3; in Article 3, paragraph 3.3; and taking into account Article 3, paragraph 3.1, Members shall require, subject to national law, that administrations, recognized operating agencies, and private operating agencies which operate in their territory and provide international telecommunication services offered to the public, apply the ITU-T Recommendations and national laws related to naming, numbering, addressing, and identification, including any Instructions forming part of, or derived from, said Recommendations. 
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