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1. Initial situation and applicable law 

Swiss legislation is currently based on the premise that a sharp distinction can be made between personal and mass communications. As a result, there are two laws: one regulating telecommunications and one regulating radio and television. The Law on Radio and Television governs the production and dissemination of programmes. Questions of content and the technical distribution of programmes are therefore specified in the same licence (unitary licence). The Law on Telecommunications, on the other hand, regulates technical transmission of information other than radio or television programmes.

However, in this respect Switzerland adopted a progressive approach when OFCOM was established as a “convergent” regulator as early as 1992. This has four aspects. First, OFCOM is responsible for all frequency planning in Switzerland. Thus it conducts international frequency negotiations, prepares the national frequency allocation plans and draws up transmission network plans for all radio and television networks. Secondly, OFCOM prepares the licences for national, regional and local radio and television stations and monitors compliance with these. Thirdly, OFCOM is also responsible for the telecommunications sector as a whole (licences, frequency allocation (UMTS, GSM, WLL, etc.), interconnection, numbering, etc.). And fourthly OFCOM shapes media and telecommunications policy in general by preparing legislative tasks in both sectors on behalf of the Department. The fact that the key tasks in the communications sector are performed “under one roof”, under a single management and with a holistic strategy means that many synergies can be exploited and it is also possible to ensure a coherent policy in this area.

2. Technical and economic developments 

There is no need to go into any further detail about technical developments which are well-known and widely recognised. In this context it is merely worth mentioning the principal driving factors: digitisation, dramatic increases in processor capacities, data reduction and compression, cable television network interactivity and the use of fibre-optic cable or ATM and ADSL or xDSL technologies. The result is that speech, data and audiovisual programming can be carried over many different types of network (terrestrial broadcasting systems, microwave links, satellite or radio networks, copper, fibre-optic or cable television networks). Under these conditions, differentiating between transmission paths for personal and mass communications services is artificial and outmoded.

This technical reality is also already becoming an economic reality in Switzerland. For example, the largest Swiss cable television network operator Cablecom, with a 50% share of the market, offers not just radio and TV programmes but also broadband connections (128, 500, 1000, 2000 and 3000 Mbit/s) as well as telephony services – and at prices lower than the former monopoly operator Swisscom. This is all the more significant given that over 92% of all Swiss households have a cable network connection. On the other hand, Swisscom showcased television transmission via ADSL at the ITU Telecom World 03. It is planning to offer similar services not only via the fixed network but also via UMTS and WLAN.

3. Consequences for Switzerland 

The Federal Council has taken these developments into account and has made “convergent” proposals to parliament as part of a revision of the Law on Radio and Television in the context of broadcasting and the organisation of the public authorities.

The Law on Telecommunications is likely to be structured as an infrastructure law which regulates any form of transmission of speech, data, programmes, etc. using telecommunications technologies. The Law on Radio and Television will regulate only content-related aspects (departure from the unitary licence). 

In the wireless sector, digital frequency platforms are being put out to tender and will be awarded either by means of “beauty contests” or auctions. However, these frequencies cannot be used without restrictions. The conditions will be laid down before the award. Thus the programming of the SRG and the licensed broadcasters will have to be connected at cost-based prices. In addition, some capacity will have to be reserved for other radio and television broadcasters. The remaining capacities can be used freely. 

In the wire-bound sector, access to lines is governed by the principles of civil law. However, must-carry rules apply for SRG programmes and for licensed programmes (free of charge). The obligation may include all line operators, including traditional telecommunications providers, in so far as this is technically feasible and economically sound.

With regard to competencies, it is envisaged that the entire radio, television and telecommunications sector will be regulated by a single independent commission.

Consultation on the two bills is currently taking place in parliament. The latter appears to be less visionary than the Federal Council. In particular, the proposed allocation of competencies is encountering major resistance. Parliament is particularly concerned about losing political control.

