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1
Introduction

In November 1999, Japan’s request for coordination for a Region 2 network was published with a Note by the BR that if agreement from the concerned Region 2 administrations was not obtained within three months after the date of that publication, the conditionally favourable finding would be amended to unfavourable. Such a Note had not been used before 1996 and it constituted a critical change of BR’s examination rule while there were no changes to the relevant Radio Regulations nor to the associated Rules of Procedure (RoP) in effect at the time. In this document Japan proposes to correct such unfavourable findings to favourable. Therefore, Japan does not request any retroactive application of the WRC-2000 decision, but merely requests that notices are treated in accordance with the Radio Regulations and the associated RoP in effect at the time of the date of receipt of the notice.

2
Background

Some time in 1998 the Bureau developed two Notes for interpreting the phrase “limited to national and sub-regional systems” in Nos. 5.488 and 5.491 and started applying the Notes to filings received some time in 1996. A filing for the relevant frequency bands submitted before some time in 1996 does not have a Note against it. The Note applied depended on the inclusion or not of territories of the notifying administration within the service area of the satellite network beam operating in the 11.7-12.2 GHz band (Region 2) or in the 12.2-12.5 GHz band (Region 3). The Notes read as follows:

1)
Territory of notifying administration included in the service area:

Note: Should the service area for operations in the [11.7-12.2 GHz (Region
2)/12.2-12.5 GHz (Region 3)] band be extended beyond the national territory
of the responsible administration to form a sub-regional system, the names
of the administrations having agreed to participate in the sub-regional
system shall be sent to the Bureau when the subject assignments are notified
under Article S11/[No. S5.488/No.S5.491].
2)
Territory of Notifying Administration not included in the service area:


Note: The finding is subject to confirmation, within 3 months from the
publication of this Special Section, of the agreement from concerned [Region
2/ Region 3] administration(s) to establish a sub-regional system within the
planned satellite network with the Administration responsible for the
network acting as notifying administration. In the event that such a
confirmation is not received by the Bureau within the three-month period,
the current finding will be amended to Unfavourable, not in accordance
with [No.S5.488/No. S5.491].

These Notes were used under No. 11.31 (old No. 1503) in determining conformity “with respect to its conformity with the Table of Frequency Allocations8 and the other provisions9”. The footnote 9 refers to No. 11.31.2 that states that “the other provisions shall be identified and included in the Rules of Procedure”. The RoP with respect to No. 11.31 reads in paragraph 5.4 c) in regards to national/subregional allocations: “Any administration, pertaining or not to the Region to which the allocation is made, may notify any orbital position and any service area within the Region to which the allocation is made”. The above internally developed Notes by the Bureau are not part of the RoP and in fact are contrary to the above RoP in paragraph 5.4 c). 

While the BR necessarily must from time to time develop internal working procedures only the RRB can interpret the Radio Regulations. The above internally developed Notes constitute interpretations of the Radio Regulations since they have the effect of changing findings that otherwise would be favourable to unfavourable.

As stated the BR developed the above Notes internally some time in 1998. These Notes were used in examining for conformity with the Radio Regulations but they were not part of the Radio Regulations or associated RoP. The 1998 Radio Regulations read in part:


S13.14
The Bureau shall submit to the Board the final drafts of all proposed changes to the Rules of Procedure. The Rules of Procedure approved by the Board shall be published and shall be open for comment by administrations. ...

The BR Notes were not developed in accordance with No. S13.14.

The above internally developed Notes resulted in an inconsistent application of Nos. 5.488 and 5.491 without there having been a change to these footnotes. The various WRCs had over the years left these footnotes unchanged and the only constraint imposed by the phrase “limited to national and sub-regional systems” had been that the network service area was within one of the three ITU Regions.

The Director’s Report to WRC-2000 mentioned the difficulty that the above BR Notes created for administrations. The conference partially rectified the situation by deleting the phrase “limited to national and sub-regional systems” from the footnotes. This in turn should have eliminated the associated Notes. Since the modified footnotes 5.488 and 5.491 came into effect immediately after WRC-2000, the Notes were no longer applied starting 3 June 2000. Because the backlog at the time of WRC-2000 was approximately two years the request for coordination for the period some time in 1998 to 3 June 2000 (end of WRC-2000) had not been published when WRC-2000 was held. 

Therefore many administrations did not realize the effect that the Notes had on their filings in most cases changing an otherwise favourable finding to unfavourable. It can therefore be seen that WRC‑2000 should have completed the work that it started and should have adopted a resolution to reverse the unfavourable findings that had resulted from the application of these Notes. Because of the approximately two-year backlog such a reversal of the finding should not be considered retroactive regulation, which in general is to be avoided, but a result of the backlog.

The Administration of Japan later submitted a complaint to the RRB regarding the hardship that the Notes caused its operators. The RRB confirmed the Notes and would have been hard pressed to do otherwise since the BR had already been applying its internally developed Notes for over one year. As noted above the internally developed Notes by the Bureau are not part of the RoP and in fact are contrary to the above RoP for No. 11.31 in paragraph 5.4 c). The confirmation by the RRB of the BR internally developed Notes does not constitute adoption of a new RoP in the usual manner prescribed by No. 13.14 which was in effect at the time that these Notes were developed.

Therefore, it is essential that, for all requests for coordination that received an unfavourable finding due to the application of the above BR internally developed Notes, the finding be changed to favourable.

__________







8	11.31.1	Conformity with the Table of Frequency Allocations implies the successful application of No. 9.21, when necessary.


9	11.31.2	The “other provisions” shall be identified and included in the Rules of Procedure.





P:\ENG\ITU-R\CONF-R\CMR03\200\221E.ww9 (164192)
20.06.03
21.06.03
PAGE  
P:\ENG\ITU-R\CONF-R\CMR03\200\221E.ww9
20.06.03
21.06.03
P:\ENG\ITU-R\CONF-R\CMR03\200\221E.ww9 (164192)
20.06.03
21.06.03

