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Note:

The purpose of this document is to give some background information on the respective roles of ICANN, the US Government, and Verisign in Internet governance.

_________________

Background on ICANN and its authority

ICANN was incorporated on September 30, 1998.  In November 1998, ICANN signed a memorandum of understanding (“MOU”)
 with the United States Department of Commerce.  The purpose of the MOU was to define ICANN’s role in the privatization of the technical management of the Internet.  In the MOU, the parties agreed to “jointly design, develop and test the mechanisms, methods, and procedures that should be in place and the steps necessary to transition management responsibility for DNS [domain name system] functions now performed by, or on behalf of, the U.S. Government to a private-sector not-for-profit entity.”  Under Section VB7 of the MOU, the Department of Commerce specifically assumed responsibility for “general oversight of activities conducted pursuant to this Agreement.”

The MOU specifically provides in Section VB8 that the Department of Commerce will maintain oversight responsibility of the technical management of the domain name system until such time as further agreements are arranged for the private sector to undertake that management.  The Department of Commerce continues today to have authority over the technical management of the domain name system.  ICANN does not have the authority to implement new top level domain names on its own, since the Department of Commerce remains involved, as explained further below.

For several years, some aspects of the U.S. Government’s administration of certain technical issues associated with the Internet was supported by the IANA, which was then a function of the University of Southern California, which had a contract with the U.S. Government to assist in the administration of the Internet (and its predecessor).  On February 2, 2000, ICANN presented a proposal to the U.S. Government to perform the IANA function.  On February 9, 2000, the U.S. Government and ICANN entered into a contract for the performance of the IANA function (the “IANA Contract”)
.  This contract was updated on 21 March 2001
.

Two sections are of particular importance to the understanding of the current allocation of authority to establish new top-level domains (“TLDs”) or to revise the delegation of existing TLDs.  As a technical matter, the delegation of TLDs is established by entries in the “root zone.”  Section 12.3 of the original contract (section 2.1.1.2 of the updated contract) provides that ICANN (referred to in the IANA contract as the contractor) shall perform the following IANA functions:

“Administrative functions associated with root management.  This function involves facilitation and coordination of the root zone of the domain name system.  It includes receiving requests for and making routing updates of ccTLD contact and nameserver information.  It also includes receiving delegation and redelegation requests, investigating the circumstances pertinent to those requests, and reporting on the requests.  This function, however, does not include authorizing modifications, additions, or deletions to the root zone file or associated information that constitute delegation or redelegation of top-level domains.  The purchase order award will not alter the root system responsibilities defined in Amendment 11 of the Cooperative Agreement [see below regarding Amendment 11 of the Cooperative Agreement].” 

Section 12.5 of the original version or the IANA Contract (section 2.1.1.5 of the updated version) sets forth “performance exclusions”: “The performance of administrative functions associated with root management does not include authorizing modification, additions, or deletions to the root zone file or associated information that constitute delegation or redelegation of top-level domains.  The purchase order award will not alter root system responsibilities as defined in Amendment 11 of the Cooperative Agreement.”

The “root zone file” referenced in the previous paragraphs is maintained by Verisign, the legal successor of Network Solutions, Inc. (“NSI”) in Virginia pursuant to a Cooperative Agreement between NSI and the Department of Commerce.  Amendment 11
 to that cooperative agreement, which was effective October 7, 1998, specifically provides that NSI “shall request written directions from an authorized USG [United States Government] official before making or rejecting any modification, additions or deletions to the root zone file”.

In sum, ICANN has no legal authority at present to authorize the issuance of new TLDs or to change the delegation of those TLDs.  ICANN expects that the Department of Commerce will act on ICANN’s recommendations regarding TLDs, but the legal authority to make the decision rests with the Department of Commerce.

Country Code TLDs

In addition to so-called “generic” TLDs such as “.com,” “.net,” and “.gov,” there are also numerous “country code” TLDs, which are commonly referred to as ccTLDs.  Examples of ccTLDs are “.us” for the United States, “.uk” for the United Kingdom,.”fr” for France, etc.  These ccTLDs are generally used for Internet addresses that are specific to a country based on two-letter codes that appear on a list prepared by the International Organization for Standardization (ISO).  Country code TLDs are administered by appointed ccTLD managers, who act as trustees performing a service on behalf of the Internet community, both globally and in the country or territory designated by the country code.

A summary of ICANN’s practices with respect to ccTLDs is found in a release that ICANN published May 1999, which is generally referred to as “ICP-1”
.  The last paragraph of ICP-1 reaffirms the extent of ICANN’s authority:  “The primary root zone file is currently located in the A root server, which is operated by Network Solutions, Inc. (NSI), under a cooperative agreement with the U.S. Government.  Changes to the root zone file are made by NSI according to procedures established under Amendment 11 of that cooperative agreement.”

Each ccTLD has a technical contact and an administrative contact (in a few cases they are the same person).  Pursuant to ICP-1 and other aspects of existing policies and procedures, ICANN can and does make recommendations to the Department of Commerce in regard to replacement of those contacts.  As noted above, the IANA Contract provides that ICANN is not authorized to redelegate top-level domains.  ICP-1 further states: “TLD Manager responsibility.  THD managers are trustees for the delegated domain, and have a duty to serve the community.  The designated manager is the trustee of the TLD for both the nation, in the case of ccTLDs, and the global Internet community.  Concerns about ‘rights’ and ‘ownership’ of domains are inappropriate.  It is appropriate, however, to be concerned about the ‘responsibilities’ and ‘service’ to the community.”

ICANN’s recommendations regarding the possible replacement of the managers of a ccTLD are based on a number of factors that are designed to ensure the sound operation of the Internet.  Although one of those factors is the wishes of the government of the country involved, under the current governance structure no foreign government “owns” its ccTLD or can order ICANN or the Department of Commerce to take any actions with respect to a ccTLD.

Overview of ICANN functions

Section 1. MISSION

The mission of The Internet Corporation for Assigned Names and Numbers ("ICANN") is to coordinate, at the overall level, the global Internet's systems of unique identifiers, and in particular to ensure the stable and secure operation of the Internet's unique identifier systems. In particular, ICANN:

1. Coordinates the allocation and assignment of the three sets of unique identifiers for the Internet, which are

a. Domain names (forming a system referred to as "DNS");

b. Internet protocol ("IP") addresses and autonomous system ("AS") numbers; and

c. Protocol port and parameter numbers.

2. Coordinates the operation and evolution of the DNS root name server system.

3. Coordinates policy development reasonably and appropriately related to these technical functions.

Section 2. CORE VALUES

In performing its mission, the following core values should guide the decisions and actions of ICANN:

1. Preserving and enhancing the operational stability, reliability, security, and global interoperability of the Internet.

2. Respecting the creativity, innovation, and flow of information made possible by the Internet by limiting ICANN's activities to those matters within ICANN's mission requiring or significantly benefiting from global coordination.

3. To the extent feasible and appropriate, delegating coordination functions to or recognizing the policy role of other responsible entities that reflect the interests of affected parties.

4. Seeking and supporting broad, informed participation reflecting the functional, geographic, and cultural diversity of the Internet at all levels of policy development and decision-making.

5. Where feasible and appropriate, depending on market mechanisms to promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of domain names where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms that (i) promote well-informed decisions based on expert advice, and (ii) ensure that those entities most affected can assist in the policy development process.

8. Making decisions by applying documented policies neutrally and objectively, with integrity and fairness.

9. Acting with a speed that is responsive to the needs of the Internet while, as part of the decision-making process, obtaining informed input from those entities most affected.

10. Remaining accountable to the Internet community through mechanisms that enhance ICANN's effectiveness.

11. While remaining rooted in the private sector, recognizing that governments and public authorities are responsible for public policy and duly taking into account governments' or public authorities' recommendations. 

These core values are deliberately expressed in very general terms, so that they may provide useful and relevant guidance in the broadest possible range of circumstances. Because they are not narrowly prescriptive, the specific way in which they apply, individually and collectively, to each new situation will necessarily depend on many factors that cannot be fully anticipated or enumerated; and because they are statements of principle rather than practice, situations will inevitably arise in which perfect fidelity to all eleven core values simultaneously is not possible. Any ICANN body making a recommendation or decision shall exercise its judgment to determine which core values are most relevant and how they apply to the specific circumstances of the case at hand, and to determine, if necessary, an appropriate and defensible balance among competing values.
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� See in particular � HYPERLINK "http://www.icann.org/general/toward-mission-statement-07mar02.htm" ��http://www.icann.org/general/toward-mission-statement-07mar02.htm� 


� � HYPERLINK "http://www.icann.org/general/icann-mou-25nov98.htm" �http://www.icann.org/general/icann-mou-25nov98.htm�


� � HYPERLINK "http://www.icann.org/general/iana-contract-09feb00.htm" �http://www.icann.org/general/iana-contract-09feb00.htm�


� � HYPERLINK "http://www.icann.org/general/iana-contract-21mar01.htm" ��http://www.icann.org/general/iana-contract-21mar01.htm� 


� This was formerly available at � HYPERLINK "http://www.networksoultions.com/legal/internic/cooperative-agreement/amendment11.html" �http://www.networksoultions.com/legal/internic/cooperative-agreement/amendment11.html� but is no longer there.


� � HYPERLINK "http://www.icann.org/icp/icp-1.htm" �http://www.icann.org/icp/icp-1.htm�


� This section is copied from ICANN's bylaws, available at: � HYPERLINK "http://www.icann.org/minutes/minutes-appa-31oct02.htm" ��http://www.icann.org/minutes/minutes-appa-31oct02.htm�  a paper drafted on 7 March 2002 by ICANN staff, available at � HYPERLINK "http://www.icann.org/general/toward-mission-statement-07mar02.htm" ��http://www.icann.org/general/toward-mission-statement-07mar02.htm� 
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