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Antitrust and IPR Policies: 
Underlying Principles

Procompetitive benefits
of standard setting.
Potential for IP hold-up
may undermine benefits.
Competing interests in 
developing IPR policies; 
no “one size fits all”
policy.
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Antitrust and IPR Policies: 
Underlying Principles

SDO IPR policies provide 
primary solution.

1. Disclosure obligations.
2. Ex ante licensing 

commitments.
3. Ex ante licensing 

negotiations.
IPR policies inform 
antitrust enforcement.
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Antitrust and IPR Policies: 
Disclosure Obligations

Dell Computer Corp., 121 
F.T.C. 616 (1996).

1. IPR dislosure policy.
2. Dell certifies no IP.
3. SDO adopts technology; 

other options available.
4. Industry builds to 

standard.
5. Dell asserts patent.
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Antitrust and IPR Policies: 
Disclosure Obligations

Union Oil Co., 138 F.T.C. 
1 (2004).

1. Government regulatory 
body setting standard.

2. No disclosure obligation.
3. Represents technology is 

“non-proprietary.”
4. Alternatives available.
5. Government adopts std; 

industry invests.
6. Unocal asserts patents.
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Antitrust and IPR Policies: 
Disclosure Obligations

Rambus Inc., 2006 FTC 
LEXIS 60(2006).

1. IPR disclosure policy; 
scope unclear.

2. No direct representation; 
conduct mostly silence.

3. Represents technology is 
“non-proprietary”; 
prosecuting patent apps.

4. Industry builds to 
standard.

5. Rambus asserts patents.
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Antitrust and IPR Policies: 
Disclosure Obligations

Rambus Inc., 2006 FTC 
LEXIS 60(2006).
Had Rambus disclosed:

1. SDO would have adopted 
alternative; OR

2. SDO would have secured 
RAND commitment.
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Antitrust and IPR Policies: 
Disclosure Obligations

FTC v. Rambus Inc., 
(D.C. Cir. 2008).
Overturns FTC decision:

1. SDO would have adopted 
alternative may be 
exclusionary; BUT

2. Deceptive conduct that 
prevents SDO from 
securing RAND 
commitment not 
exclusionary.
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Antitrust and IPR Policies: 
Licensing Commitments

Negotiated Data 
Solutions, FTC No. 051 
0094 (Jan. 2008)

1. Licensing offer in SDO for 
set amount.

2. No firm takes license.
3. Rules on modification 

unclear.
4. Modifies offer; more 

patents for RAND.
5. Violates Section 5 –

unfair competition/ 
practice.
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Antitrust and IPR Policies: 
Ex Ante Negotiations

Need to mitigate hold 
up (RAND insufficient)
Potential buyer’s cartel

1. IPR policy requiring 
disclosure of license 
terms not unlawful.

2. Joint ex ante 
negotiations not per se 
unlawful. 

3. Agencies do not require 
either policy.
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Antitrust and IPR Policies: 
Conclusions

U.S. agencies do not require IPR 
policies; solution left to the market.
U.S. agencies use competition law to 
prevent standards capture through 
deception or repudiating licensing 
commitment.
U.S. agencies balance pro- and 
anticompetitive potential of ex ante 
negotiations through rule of reason.


