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Procompetitive benefits

of standard setting.

Potential for IP hold-up
may undermine benefits.

Competing interests in

developing IPR policies;
no “one size fits all”
policy.



Antitrust and IPR Policies:
Underlying Principles

B SDO IPR policies provide

primary solution.
ANTITRUST ENFORCEMENT AND
INTELLECTUAL PROPERTY RIGHTS: 1 ) D | sSC | osure o b| |g atl ons.

Promoting Innovation and Competition | )
2. Ex ante licensing
commitments.

3. Ex ante licensing
- negotiations.

U.S. DEPARTMENT OF JUSTICE
AND THE

FEDERAL TRADE COMMISSION . IPR pOIiCieS inform
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Antitrust and IPR Policies:
Disclosure Obligations

alh FEQHRAL TRADE COMMISSION DECISINS
gt BT
[N THE MATTER OF
DELL COMPUTER CORPORATION

CONSENT ORDER. ETC., [N REGARD TO A LLEGED VIOLATION OF
SBC, 3 OF THE FEDERAL TRADE COMMI SN ACT

Dacker C-3858 Comphuiar May 20 T996..dncinion, May 20, P

ik comsnt apder prohibis, anong oller hing
rrondaciegs from. saloncing is patent eigh
wingthe VL-ea, 2 machanism io ireraler isinsions bevween the compuic's
cenmal processing ueit ond it periphoral,

Appéarances

Fuorthe Commissson: Michael £ Assalics god William J. Faer.
For the respoadent: Raymand Jacebsen and Kinin Corcaras,
Hemwrgy & Simon, Wishinglon, D.C,

COMPLAINT

Prarsuant to the provisions of the Faderal Trade Commission Act,
and by virmse of the sesharny vested in it by said Act. the Federal
Trade Commission, Eaving reason to belizve that the respandent, Dell
Computer Corporation, a corparation, hes violsed i provisions of
said Act, and it appearisg to the Camimesion that 2 proceeding b it
in respert thereod wonld be in the public interest, bereby issues ks
comgrlainl, staling ils charpes as follows:

PARAGRAFH 1. Respomdent Dell Compuier Cerporateon
(Dl is a corporation organized, existing wd doing besaness aader
and by vitue of the lrws of the Steee of Delaesane, with ils principal
oifice and place of basiness a1 3214 Wt Braker Lane. Texas.

PAR. 2. Respondent is & publicly traded far-profit corparalicn
engaged INTOVALKT, deve kPl Factune, and sale of
personal compuler sy hoaghout the Unived Biaces. By vinoe
of 18 purposes and activities, respoadent is o comporatian within e
meaning of Sectics 4 of the Federal Trade Commassion A, 15
USC 44,
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B Dell Computer Corp., 121
F.T.C. 616 (1996).

1. IPR dislosure policy.
2. Dell certifies no IP.

3. SDO adopts technology;
other options available.

4. Industry builds to
standard.

5. Dell asserts patent.
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1.

4,
o.

6.

Union Oil Co., 138 F.T.C.

1 (2004).
Government regulatory
body setting standard.

. No disclosure obligation.
. Represents technology is

“non-proprietary.”
Alternatives available.

Government adopts std;
Industry invests.

Unocal asserts patents.
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B Rambus Inc., 2006 FTC
LEXIS 60(2006).

1. IPR disclosure policy;
scope unclear.

2. No direct representation;
conduct mostly silence.

3. Represents technology is
“non-proprietary”;
prosecuting patent apps.

4. Industry builds to
standard.

5. Rambus asserts patents.
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Disclosure Obligations

B FTC v. Rambus Inc.,
(D.C. Cir. 2008).

B Overturns FTC decision:

Huitel States ot of Japeals
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S 1. SDO would have adopted
e alternative may be
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M;:““ 2. Deceptive conduct that
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Antitrust and IPR Policies:
Licensing Commitments
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N

Negotiated Data

Solutions, FTC No. 051

0094 (Jan. 2008)

. Licensing offer in SDO for

set amount.

. No firm takes license.
. Rules on modification

unclear.

. Modifies offer; more

patents for RAND.

. Violates Section 5 —

unfair competition/
practice.



Antitrust and IPR Policies:
Ex Ante Negotiations
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B Need to mitigate hold
up (RAND insufficient)

B Potential buyer’s cartel

1. IPR policy requiring
disclosure of license
terms not unlawful.

2. Joint ex ante
negotiations not per se
unlawful.

3. Agencies do not require
either policy.



Antitrust and I1PR Policles:
Conclusions

B U.S. agencies do not require IPR
policies; solution left to the market.

B U.S. agencies use competition law to
prevent standards capture through
deception or repudiating licensing
commitment.

B U.S. agencies balance pro- and
anticompetitive potential of ex ante
negotiations through rule of reason.

Geneva, 1 July 2008



