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1. WTO Technical Barriers to Trade Agreement
The provisions of the General Agreement on Tariffs and Trade (GATT), from 1947, were limited to some general references to technical regulations and standards in Articles III, XI and XX. 

Subsequently, a working group concluded that technical measures were the largest category of non-tariff barrier faced by exporters. 

In 1979, thirty-two GATT Contracting Parties signed the plurilateral Agreement on Technical Barriers to Trade, also known as the Standards Code. This laid down rules for the preparation, adoption and application of technical regulations, standards and conformity assessment procedures. 

1.1. Agreement on Technical Barriers to Trade

The Standards Code was replaced in 1994 by a strengthened measure, the Agreement on Technical Barriers to Trade (TBT). This had been negotiated during the Uruguay Round and is an integral part of the World Trade Organisation (WTO) Agreement signed at Marrakesh.  At the end of 2008, the WTO had 153 Member States, all of whom are parties to the TBT, plus a further 30 countries which are presently observers, with a future commitment to the TBT. 

A large majority of ITU Member States are also Member States or Observers of the WTO and thus bound by or intend to be bound by the TBT Agreement.
 They would therefore be under an obligation to notify any proposed use of an ITU-T Recommendation or of the ITU Mark in any technical regulation and to comply with principles of non-discrimination and the avoidance of unnecessary barriers to trade.

The TBT limits the use of standards in order to avoid the creation of unnecessary obstacles to trade. However, it recognizes that:

… no country should be prevented from taking measures necessary to ensure the quality of its exports, or for the protection of human, animal or plant life or health, of the environment, or for the prevention of deceptive practices, at the levels it considers appropriate, subject to the requirement that they are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail or a disguised restriction on international trade, and are otherwise in accordance with the provisions of this Agreement;

Article 2.3 requires Member States to use international standards in technical regulations, in preference to national standards. Exceptions are possible, where there is no appropriate standard or where the international standards would be ineffective or inappropriate, because of fundamental problems of:

· Climate;
· Geography; or 
· Technology.

A WTO Member State is obliged to provide a justification to another WTO Member State where a technical regulation would have a “significant effect” on international trade. However, the adoption of an international standard is “rebuttably presumed” not to create an unnecessary obstacle.

The WTO receives notifications from its Member States concerning the adoption of technical regulations that are subject to the TBT.
 For example: 
· Canada notified requirements and test methods for VDSL terminal equipment (G/TBT/N/CAN/61)

· Norway notified regulations on the safety of electronic communications networks (G/TBT/N/NOR/5)

· European Commission notified a regulation on the ecodesign requirements for standby and off-mode electric power consumption of electrical and electronic household and office equipment  (G/TBT/N/EEC/208  Add.1)
The TBT Committee, comprising all WTO member states, observer nations and other observer organisations
, meets regularly to discuss issues arising from the notifications made under Article 2.4, exchanges of good regulatory practice (e.g., conformity assessment procedures and transparency) and reports on activities by observers (e.g., IEC and ISO). It also undertakes, from time to time, reviews of the transitional arrangements for Member States joining the WTO.

Under all WTO Agreements there is a well-established procedure for dispute settlement. This is invoked when one WTO Member government believes another is violating an agreement or a commitment. Ultimate responsibility lies with the governments concerned, through the Dispute Settlement Body. 

1.2. Development of national standards

The TBT rules, guidelines and principles relate to the formulation of standards. 

Article 4 of the TBT requires WTO Member States to take such reasonable measures as may be available to them in order to ensure that their national standards bodies (whether governmental or non-governmental) accept and comply with the Code of Good Practice (CGP) in Annex 3 of the TBT. 

The CGP sets out principles for standards:

· Preparation;
· Adoption; and 

· Application.

It gives criteria – in line with WTO principles – such as the no less favourable treatment for products originating in another country and obligations of transparency. 

In the interests of transparency, standardizing bodies that have accepted the CGP must notify this fact to the ISO/IEC Information Centre. At least once every six months, they also publish their work programmes and must notify the existence of their work programmes to the Information Centre. 
In February 2008, there were 160 standardizing bodies from 116 WTO Member States that had accepted the CGP.

1.3. Development of international standards

In 2000, the TBT Committee adopted a Decision on the Principles for the Development of International Standards (G/TBT/1/Rev.9 pp 37-39). This requires:

· Transparency at all stages of standardization;
· Non-discriminatory access to membership and participation;
· Impartiality concerning the interests of suppliers, countries and regions;
· Relevance of standards to regulatory and market needs; and 
· Avoidance of duplication

IEC and ISO are observers to the TBT Committee and operate the joint Information Centre. This provides information about standardization, standards and related matters, including information on the relationship between WTO, ISO and IEC with regard to world trade and on standardizing bodies which have accepted the WTO TBT Code of Good Practice.

1.4. Conformity assessment

In 2003, following the Third Triennial Review of the Agreement, the TBT Committee adopted a work programme on conformity assessment in order to improve the implementation of Articles 5-9 of the TBT Agreement and to promote a better understanding of conformity assessment systems. 

The TBT Committee has noted the growing concern on this issue and that the principle of “one standard, one test” and, if possible, “one certification, one time” should be pursued in order to facilitate trade and reduce costs.
 

The “portability of certification” implies complex conditions, including: 

· Confidence;
· High levels of technical competence; and 

· The use of common procedures.

Article 11.6 calls for assistance to developing countries to participate in regional and global systems for conformity assessment. In practice, much of this has been directed at the promotion of exports.
1.5. Public procurement
The procurement of goods and services by governments and their agencies is an important aspect of international trade, which can represent up to 15 per cent of GDP. Since public money, mostly raised in taxes, is a valuable resource, the efficiency of any procurement process is a primary consideration. Open, transparent and non-discriminatory procurement is generally considered to be the best means of achieving value for money as it optimizes competition amongst suppliers. 

The plurilateral Agreement on Government Procurement (GPA) is part of the WTO framework, signed by some, but not all, WTO members. It is implemented by means of national legislation and, in the case of the EU, by multinational directives. Experiences are shared by WTO Member States through the Procurement Committee. Where two countries are signatories to the GPA, then they can invoke the WTO Dispute Settlement procedures on issues of public procurement policy.

For developing countries, there is a model law on procurement available from UNCITRAL and bidding guidelines from the World Bank. The latter applies to a wider range of contracts, since it may include requests for tenders for private companies where there is an element of international aid.

2. European Union legal and policy framework 
Within the European Union (EU) there is a complex interplay between public policy, standards and legal instruments. The policy objectives range from economic growth and innovation to the protection of consumers. This has also been applied in the European Economic Area
 (EEA) and, to a growing extent, in the candidate countries.

The use of standards is seen as having important roles in a wide range of policies, including:

· Competitiveness;
· Competition policy;
· Consumer protection;
· Energy efficiency; 

· Environment; 
· Health and safety;
· ICTs;
· Innovation;
· Interoperability;
· Public procurement; and 
· Transport.
These can be divided into different categories, in terms of voluntary and mandatory, and divided between public interest and economic efficiency. 

One mechanism by which the European Commission can intervene is to issue a mandate to the three European Standardisation Organisations (ESOs). For example, mandates have been issued to develop standards for: 
· electronic signatures (M 290);

· electronic road toll systems (M 338); 
· safety of batteries in hand-held receivers (M 362); and 
· public procurement of ICT products and services (M 376).

The changes in the ICT marketplace and in the related standardisation processes have been recognised as requiring greater flexibility, the increased inclusion of informal standardisation bodies and a recognition of the increased importance of the standardisation of services (see, for example, the study on ICT standardization needs). A comprehensive work programme for ICT standardisation was adopted in 2007, covering: e-business, e-inclusion, e-government, e-health, e-learning, e-skills, intelligent transport, data protection, network and information security. 
The e-Business Watch presents information on the effects of ICTs and e-business on enterprises, industries and the economy in general, supporting the work of the Enterprise Directorate-General.

2.1. Acquis communitaire

The acquis communitaire is the corpus of treaties, directives, regulations and decisions of the European Union as interpreted in the jurisprudence of the European Court of Justice (ECJ). It requires or, at least, very strongly encourages the free movement of goods within the internal market, i.e., the twenty-seven member states of the EU and the three countries of the European Economic Area (EEA). This was set out in the original treaties and reinforced by the Single European Act. The current provisions in the EC Treaty are Articles 26 and 27 for the internal market, plus Articles 28 and 29 for the free movement of goods.

Directive 98/34/EC (as amended by 98/48/EC), on the provision of information in the field of standards and technical regulations, specifies the procedures to be followed by EU Member States. These include an obligation to announce all technical regulations which are then made available on the TRIS web site. There has been significant jurisprudence concerning the Directive, in particular, the European Court of Justice (ECJ) has held that a technical regulation could not be enforced where it had not been notified in advance to the EC. A procedure exists by which EU Member States can object to a proposed standard.

Additionally, all EU and EEA member states are signatories to the WTO Agreement, including the TBT Agreement (see Section ‎5.1). The EC maintains a web site with details of all the technical regulations that have been notified to the WTO under the TBT Agreement, including comments from non-European governments.

The EC published a review of the operation of Directive 98/34/EC for the period 2002 to 2005 (see also the associated staff working paper). This noted the continuing effectiveness of the procedure.

Article 5 of 98/34/EC required that a Committee on Standards and Technical Regulations be established, comprising representatives of the EU Member States. This undertakes formal consultations of the EU Member States and informal discussions on implementation and market surveillance.

2.2. The new approach

A “new approach” to the use of standards was established in a Council Resolution adopted in May 1985. Thereafter, directives, to be adopted by the European Parliament and the Council of Ministers, were to define the “essential requirements” – primarily for the protection of health and safety – that goods must meet before they could be placed on the market (see the new approach web site). 

The technical specifications for those requirements, based on mandates issued by the EC, were to be drawn up by the three European standards bodies:

· CEN – Committee for European Standardization;
· CENELEC – Committee for European Electrotechnical Standardization; and 

· ETSI – European Telecommunications Standards Institute.

Conformity with the standards they defined would provide a presumption of conformity with the essential requirements contained in the directives. 

A global approach to conformity assessment was defined in Council Decision 93/465/EEC, with guidelines and the procedures to be used with new approach directives, including use of the CE Mark (see information document ???).

The Protocols to the Europe Agreements on Conformity Assessment (PECAs) govern bilateral relations between the EU and countries that are candidates for EU membership. These countries have undertaken to approximate their legislation to that of the EU, including laws concerning industrial standards and conformity assessment. The aim is for the candidate countries to achieve full conformity with EU technical regulations and with procedures for standardisation and conformity assessment. 

The EC publishes a guide to the directives applicable to the CE Mark. Those concerning telecommunications are:

· Low voltage (2006/95/EC) - equipment rated 50-1000V AC and 75-1500V DC;
· Electromagnetic compatibility (98/13/EC and 2004/108/EC); and 
· Radio and telecommunications terminal equipment (99/05/EC).
The Telecommunications Conformity Assessment and Market Surveillance Committee (TCAM) was established to facilitate the exchange of information between Member States and the EC concerning the R&TTE Directive (99/05/EC). It comprised representatives of the EU Member States. The Committee undertakes formal consultations of the EU Member States and discusses issues such as the R&TTE workplan, legal issues, market surveillance and enforcement.
The General Product Safety Directive (2001/95/EC) defines a European framework for market surveillance. Article 12 specifies a mechanism for the rapid exchange of information between EU Member States where a dangerous product has been identified.

Regulation No 765/2008 requires each EU Member State to have a single National Accreditation Body (NAB), linked to the European cooperation for Accreditation (EA) and subject to peer review. NABs are to be independent from and not to compete with conformity assessment bodies. The Regulation also introduced a framework for market surveillance, requiring EU Member States to notify the EC, other governments and the public of the authorities responsible for market surveillance and to draw up programmes for their work. Authorities are to perform documentary checks and “where appropriate” physical and laboratory tests. The control of products entering the EU was to be undertaken at the point of entry. 

Recital 38 states:

The CE marking should be the only marking of conformity indicating that a product is in conformity with [European] Community harmonisation legislation. However, other markings may be used as long as they contribute to the improvement of consumer protection and are not covered by Community harmonisation legislation.

The harmonised legislation referred to being Directives and Regulations based on Articles 114 to 118 of the EC Treaty, concerning the approximation of laws.

The EC will conduct a review of the implementation of Regulation No 765/2008 during 2009.

2.3. The Telecommunications legislative framework 

The Framework Directive (2002/21/EC) defines the link between EU telecommunications policy and standards. The processes of standardization are primarily intended to be driven by markets. Nonetheless, it is sometimes considered appropriate– at the European Union level – to require compliance with specified standards in order to ensure interoperability within the single market. Any actions require consultation with the Committee on Standards and Technical Regulations (under Directive 98/34/EC).
Directive 2002/19/EC on access to, and interconnection of, electronic communications networks and associated facilities contains a series of provisions concerned with interoperability and empowering national regulators to impose obligations on operators to achieve end-to-end service provision. 
Recital 6 states:

In markets where there continue to be large differences in negotiating power between undertakings, and where some undertakings rely on infrastructure provided by others for delivery of their services, it is appropriate to establish a framework to ensure that the market functions effectively. National regulatory authorities should have the power to secure, where commercial negotiation fails, adequate access and interconnection and interoperability of services in the interest of end-users. In particular, they may ensure end-to-end connectivity by imposing proportionate obligations on undertakings that control access to end-users. Control of means of access may entail ownership or control of the physical link to the end-user (either fixed or mobile), and/or the ability to change or withdraw the national number or numbers needed to access an end-user's network termination point. This would be the case for example if network operators were to restrict unreasonably end-user choice for access to Internet portals and services.

Recital 9 states:
Interoperability is of benefit to end-users and is an important aim of this regulatory framework. Encouraging interoperability is one of the objectives for national regulatory authorities as set out in this framework, which also provides for the Commission to publish a list of standards and/or specifications covering the provision of services, technical interfaces and/or network functions, as the basis for encouraging harmonisation in electronic communications. Member States should encourage the use of published standards and/or specifications to the extent strictly necessary to ensure interoperability of services and to improve freedom of choice for users.
Recital 16 states: 
Transparency of terms and conditions for access and interconnection, including prices, serve to speed-up negotiation, avoid disputes and give confidence to market players that a service is not being provided on discriminatory terms. Openness and transparency of technical interfaces can be particularly important in ensuring interoperability. Where a national regulatory authority imposes obligations to make information public, it may also specify the manner in which the information is to be made available, covering for example the type of publication (paper and/or electronic) and whether or not it is free of charge, taking into account the nature and purpose of the information concerned.

Article 1 defines the scope and aim of the Directive as follows:
Within the framework set out in Directive 2002/21/EC (Framework Directive), this Directive harmonises the way in which Member States regulate access to, and interconnection of, electronic communications networks and associated facilities. The aim is to establish a regulatory framework, in accordance with internal market principles, for the relationships between suppliers of networks and services that will result in sustainable competition, interoperability of electronic communications services and consumer benefits.

Article 5 (1) on the powers and responsibilities of the NRAs states that:
National regulatory authorities shall, acting in pursuit of the objectives set out in Article 8 of Directive 2002/21/EC (Framework Directive), encourage and where appropriate ensure, in accordance with the provisions of this Directive, adequate access and interconnection, and interoperability of services, exercising their responsibility in a way that promotes efficiency, sustainable competition, and gives the maximum benefit to end-users.

In particular, without prejudice to measures that may be taken regarding undertakings with significant market power in accordance with Article 8, national regulatory authorities shall be able to impose:

(a) to the extent that is necessary to ensure end-to-end connectivity, obligations on undertakings that control access to end-users, including in justified cases the obligation to interconnect their networks where this is not already the case;

(b) to the extent that is necessary to ensure accessibility for end-users to digital radio and television broadcasting services specified by the Member State, obligations on operators to provide access to the other facilities referred to in Annex I, Part II on fair, reasonable and non-discriminatory terms.
Article 17 (1) of the Framework Directive required the EC to publish a list of standards to ensure the harmonised provision of electronic communications networks and services. It published an interim version of the list, which also covered the previous regulatory framework (i.e., Article 5 of Directive 90/387/EEC as amended by Directive 97/51/EC). The EC indicated a further review would be necessary to include all standards required in order to encourage the harmonised provision of networks and services, under: Articles 17(1) and (2) of the Framework Directive.

The EC sought the assistance of the three European standardisation organisations issuing mandate M328. ETSI then established the Operational Coordination Group on Electronic Communications Networks and Services Directives (OCG ECN&S) and Special Task Force 254 (STF 254) to which CEN and CENELEC were invited to participate. ETSI developed a draft list of candidate standards, but also identified issues that required clarification. The Communications Committee (COCOM) established a group of national experts from administrations and regulators with the two-fold tasks of advising COCOM on the new revised list of standards and studying the future approach to standardisation in electronic communications. 

The Expert Group proposed limiting the list of standards to interoperability issues (see its paper) with guidance and criteria to be used by ETSI for revising the draft List. This was subject to public consultation. 
In December 2006, the EC adopted a Decision 2007/276/EC establishing the new list of standards and specifications. This addresses interconnection of and access to networks and interoperability of services in order to ensure end-to-end user interoperability and freedom of choice for users. 

The list was later amended by Decision 2008/286/EC to add ETSI EN 302 304, a standard for Digital Video Broadcasting Handheld (DVB-H), to help achieve economies of scale in the provision of terrestrial broadcast television to mobile devices.













































� 	ITU Member States that are neither members nor observers of the WTO are: Andorra, Eritrea, Former Yugoslav Republic of Macedonia, Kiribati, North Korea, Marshall Islands, Micronesia, Samoa, Somalia, Syria, Tuvalu, Turkmenistan and Yemen. There are several customs territories that are members of the WTO, but not of the ITU, such as the Holy See and the Principality of Monaco.


� 	There is a searchable database at:


	http://ec.europa.eu/enterprise/tbt/index.cfm?fuseaction=Search.viewMenu&dspLang=en


� 	FAO/WTO Joint Codex Alimentarius Commission (Codex), FAO, IEC, IMF, OECD, OIE, ISO, ITC, UNCTAD, UNECE, World Bank and WHO. 





� See, the March 2006 � HYPERLINK "http://www.wto.org/english/tratop_e/tbt_e/meeting_march06_e/tbt_conformity_16march06_e.htm" ��Workshop on Different Approaches to Conformity Assessment�, in particular the � HYPERLINK "http://www.wto.org/english/tratop_e/tbt_e/tbt_wrkshop_note_16march06_e.doc" ��background note�.


� Iceland, Liechtenstein and Norway.


� Western Balkans and Turkey.
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