From:
Rohan Samarajiva [samarajiva.1@osu.edu]

Sent:
29 November 1999 15:24

Subject:
ITR Working Group A discussion

At the first meeting of the Expert Group on ITRs held in Geneva on 8-10 November 1999, the following actions were agreed upon: 

>>>> 

4.1
In order to progress the work areas identified during the course of the first meeting, it was agreed to continue this work using a single e-mail correspondence group which incorporated all participants and the experts nominated by the ITU Council in 1999, some of whom were unable to attend this first meeting. 

4.2
The meeting agreed to subdivide the working into two Working Groups as follows: 

· Working Group A - To progress the elements of work concerning Regulatory Issues and the concerns of Developing Countries 

· Working Group B - To progress the review of basic instruments with a view to meeting the current and future needs of Member States, either by revising or integrating the ITRs. A more detailed work plan for this area of work is provided in Box 1: 

4.3
The following expert group members were appointed as mediators of the respective Working Groups: 

· Working Group A - Mr Rohan Samarajiva and Mr Eckart Lieser 

· Working Group B - Mr Richard Thwaites, Mr Fernando Carillo and Mr Tsunekazu Matsudaira (with specific responsibility for matters relating to Article 6 and Appendix 1 of the ITRs) 

4.4
The group agreed to the following deadlines for the work of both Working Groups: 

· Deadline for inputs from all members of the expert group to the respective working groups was set for 24th December 1999. 

· Deadline for output from the respective Working Group Mediators was set for 5th February 2000. 

<<<< 


For the mediators to prepare useful output for the next stage, the discussion must be concluded by December 24th.  In order to initiate discussion on the matters falling within the remit of Working Group A, I have taken the liberty of preparing a discussion document that expands upon the comments I made at the first meeting and includes a short section on how the work of Working Group A will proceed.  My colleague Eckart Lieser <lieser@bmwi.bund.de> has seen a previous draft of this text, but I bear full responsibility for this document.  I understand that he intends to circulate a discussion document as well. 


I look forward to fruitful discussion in the coming four weeks. 

`
With best wishes. 

 Draft Discussion Document and Work Plan for Working Group A of the Expert Group on International Telecommunication Regulations

1.0 Mandate

The overall mandate of the Expert Group (EG-ITR) is set out in Resolution 79 of the Minneapolis Plenipotentiary Conference:
“1 to undertake an exploratory study of the evolution of the respective roles and responsibilities of Member States and Sector Members (or recognized operating agencies) as regards the regulation and operation of international telecommunication services;

2 to consider the wider context of multilateral treaty obligations that affect ITU Member States and those they regulate;

3 to review the extent to which the current needs of Member States are reflected in the basic instruments of the Union and in particular the International Telecommunication Regulations;

4 to report to the Council on the above points, by no later than the year 2000 …”

The Expert Group, at its meeting held in Geneva, 8-10 November 1999, mandated the Working Group A (WG-A) “to progress the elements of work concerning Regulatory Issues and the concerns of Developing Countries” (ITR-07)

2.0 Understanding of the Task

The WG-A’s tasks must be seen in relation to the problem definition and the List of Options (Annex 4 to ITR-07) adopted at the November meeting of the EG-ITR and the mandate of Working Group B (ITR-07).  Essentially, the task of WG-A is forward looking.  WG-A is expected to examine what could fruitfully be addressed within the scope of an updated set of regulations that would bind the Member States of the Union.  It requires the formulation of proposals to update the ITRs in some form.  Specifically, settlements and related matters fall within the purview of WG-B and outside that of WG-A. The discussion at the EG-ITR meeting recognized that competition is the core of the emerging new telecommunications environment shaped by domestic sector liberalization processes and the telecommunication commitments including those in the 4th Protocol of the GATS and the regulatory Reference Paper frequently attached to such commitments and would have to be incorporated into ITRs, if they were to be updated and retained.  The ITRs, in conjunction with the ITU’s Constitution and Convention, are here understood as constituting a treaty-based regime for the governance of international telecommunication services.  It was also understood that any updating of the ITRs would have to include the appropriate changes to the basic instruments of the Union to enable periodic revisions to reflect the rapidly changing technological and market environment.

3.0 Is There a Need for a Regime for International Telecommunication Services?

International Telecommunication Services (ITSs) are defined as “The offering of a telecommunication capability between telecommunication offices or stations of any nature that are in or belong to different countries” (CS, Annex, para 1011).  The settlement arrangements constituted the core of the “old” regime for ITSs.  It is reasonable to assume that the forces of liberalization and technological innovations are radically transforming the “old” regime.  In the same way that liberalization within domestic markets did not end regulation but changed its form, liberalization in the market for ITSs does not eliminate the need for some form of regulation.  In the same way that new forms of regulation within domestic markets do not completely and instantaneously remove old forms, but instead creates reasonable transition arrangements that minimize disruption to operating agencies and consumers, the introduction of a “new” regime for ITSs does not mean the instantaneous elimination of the previous arrangements.  Indeed, any updated ITRs would have to be carefully crafted to avoid conflict with pre-existing bilateral arrangements. 

3.1
Competition-Based Regulation of ITSs

The U.S. Federal Communications Commission (FCC) has identified a set of markets that fall within the purview of ITSs that may be provisionally adopted for the purposes of discussion (Memorandum Opinion and Order, In the matter of Application of WorldCom, Inc & MCI Communications Corporation, FCC 98-225, released September 14, 1998).  The FCC considered markets in satellite and submarine cable capacity and Internet backbone services, among others, recognizing that changes within such markets could lead to concentration of market power. The upsurge in mergers and acquisitions among telecommunications firms (As of August 1999, 24% of the US Department of Justice’s Hart-Scott-Rodino investigations involved telecommunications, compared with only 17% in 1998—Constance K. Robinson (Director of Operations & Merger Enforcement, Antitrust Division, US Department of Justice), “Network effects in telecommunication mergers,” address to the Practicing law Institute, August 23, 1999), suggests that some form of oversight on the competitive effects of telecommunication mergers and acquisitions is urgently necessary.

The best example of a plurilateral regime for the regulation of telecommunication services is the European Union (Peter Holmes, et al. “International competition policy and telecommunications: Lessons from the EU and prospects for the WTO,”  Telecommunications Policy, 20(10), December 1996, 755-767).  However, the extensive and unparalleled integration of the Member States of the EU precludes its use as a general model for an international regime.  

At present, the United States and the European Union have established an ad hoc international mechanism.  The WorldCom MCI transaction was reviewed by the US Department of Justice and the Commission of the European Communities (Case IV/M. 1069 –WorldCom/MCI, 8 July 1998), working in close cooperation, and also by the FCC.  It appears that the US government is gradually formalizing these arrangements through the International Antitrust Enforcement Assistance Act of 1994 (http://www4.law.cornell.edu/uscode/15/ch88.html), bilateral agreements negotiated under the Act (http://www.usdoj.gov/atr/public/international/int_arrangements.htm) as well as Mutual Legal Assistance Treaties of general applicability, multilateral working groups at the OECD and the WTO and the International Competition Policy Advisory Committee established by the Department of Justice in 1997 and re-chartered in October 1999 (http://www.usdoj.gov/atr/icpac/icpac.htm).  

It may be concluded that some form of regime on international competition is emerging.  The ITU’s involvement in this process through the updating of the ITRs is justified if two additional questions yield positive answers.

3.1.1. Is the Emerging North Atlantic Competition Regime Inadequate?

The current ad hoc arrangements are between like-minded entities and therefore may be seen as being easier to develop.  However, there is always the possibility of conflicting decisions by the multiple agencies that are involved, as noted by Commissioner Furchtgott-Roth in the separate statement on the FCC’s WorldCom-MCI decision.  This highlights the need for an overarching framework within which individual countries conduct competition assessments and which provides for harmonization of decisions and non-duplication of effort.  

The most obvious shortcoming of the emerging regime is that it is limited to the European Union and the United States and does not address the implications for the great majority of ITU Member States.  It appears that a comprehensive and formal treaty-based regime for competition-based regulation of ITSs is required if the majority of ITU Member States are not to be left in a regulatory vacuum in the new liberalized ITS environment.   

3.1.2. Is there a Need for a Sectoral Regime as Opposed to a Cross-sectoral Competition Regime? 

Even after question regarding the need for a formal regime for competition-based regulation of ITSs is answered affirmatively, the necessity of ITU’s involvement in the regime rests on the desirability of a sectoral solution as opposed to a cross-sectoral regime for regulating international competition in all markets.  There is bound to be considerable debate on this issue, but the following factors support a sectoral solution at the present time:

i. The special features of network industries (which necessitate considerable interaction and coordination among competitors).

ii. The existence of a historical tradition of around 140 years in the form of ITRs.

iii. The possibility and desirability of combining competition-based regulation with other forms of regulation (see 3.2 below).

iv. The relatively more advanced state of telecommunication regulation in a significant number of countries (85 according to 1999 data) compared to the relatively underdeveloped status of antitrust or competition regulation in most developing countries.  

3.2
Other Forms of ITS Regulation  

The efficient provision of ITSs requires the harmonization of standards among national systems.  The ITU plays a critical role in this regard.  While most of the coordination can be handled under the current ITU-T arrangements, formal arrangements may be needed for the maintenance of network quality, particularly in the form of preventing network crashes in one country spilling over into others.  There is need for coordination of encryption and privacy safeguards as well as the terms of access to customer data in CCSS7, IN/2 and similar environments.  As roaming becomes more common, there will be need to have common procedures for the sharing of customer-preference and billing information.  As cross-border communication becomes more prevalent, there may arise the need for coordination of measures to prevent fraud in various forms.  Coordination may also be necessary in the model of content regulation that is based on providing customers with the necessary information to make informed choices exemplified by the PICS labeling standard for the Internet.

As with the inchoate competition-based regime, different elements of these other regulatory regimes are emerging in different settings.  For example, the GSM MOU provides a framework for international roaming and the ITU sponsored GMPCS MOU provides a regime for some aspects of GMPCS services.

3.3 The Special Case of Global Telecommunication Operators

Article 6 of the ITU Constitution sets forth the basic structure of the mode of implementing the treaty-based regime made up of the Constitution, Convention and the Radio and International Telecommunication Regulations.  The first paragraph states that Member States are bound to abide by the provisions of the Constitution, Convention and the Radio and International Telecommunication Regulations.  Paragraph two states that Member States are “also bound to take the necessary steps to impose the observance of the provisions of this Constitution, the Convention and the Administrative Regulations upon operating agencies authorized by them to establish and operate telecommunications and which engage in international services or which operate stations capable of causing harmful interference to the radio services of other countries.”  The basic underlying assumption is that every entity engaging in ITSs or originating signals capable of causing harmful interference to radio services is subject to the power and supervision of a member state.  

It is possible to argue that truly global telecommunication operators who are not subject to the power of individual nation states are beginning to emerge at the present time.  The GMPCS operators and the “wholesale” carriers such as Project Oxygen and Global Crossing are current examples (Paul Gannon, “Infrastructure: 20,000 leagues under the sea,” Communications International, 01 January 1999, at www.totaltele.com).  As the processes of concentration of ownership in telecommunications carriers advances (for illustrative purposes, see annex containing details of major proposed and consummated mergers, acquisitions and alliances in the mobile sector in 1999 alone), it is possible that entities that appear to be nationally anchored at the present time will also join the ranks of global operators.  It would be somewhat naive to assume that the state of Bermuda, which appears to be the country of incorporation for most, if not all, of these companies, could or will be fully responsible for their observance of the provisions of the ITU Constitution, Convention and Administrative Regulations.  

Whatever regime that is developed to replace the current ITRs must address the question of regulating these and future global telecommunication operators, with regard to competition as well as other issues described in 3.2 above.  

4.0 The Mode of International Regulation of ITSs

It is well known that nation states are wary of ceding sovereign power to international organizations or regimes.  This resistance is likely to be especially pronounced when major economic interests are involved, as would be the case with any form of international regime affecting ITSs.  Senior officials of the US government are on record questioning the need for global antitrust rules at the present time (e.g., Assistant Attorney General Joel Klein, “Remarks on the International Competition Policy Advisory Committee,” 24 November 1997, http://www.usdoj.gov/atr/icpac/icpac5.htm).  

However, it is also clear that incremental action is being taken to address the problems of abuse of market power in ITSs.  This approach will, however, leave the majority of ITU Member States unprotected from abuses of market power, at least in the short to medium term.  Provision of a comprehensive ITS regulatory framework for all countries is likely to create the conditions for orderly liberalization of international services in the same way that the establishment of effective regulation has enabled and encouraged domestic liberalization.

It is not realistic to implement a treaty-based regime for ITSs that includes formal enforcement powers.  What can be done at this early stage is to create a set of rules that will enable the ITU to collect, analyze and disseminate information on a defined set of acts by providers of ITSs to affected Member States in a timely manner.  The taking of actions such as the imposition of conditions on mergers and acquisitions (e.g., the requirement that MCI divest itself of its Internet backbone business as a condition of the approval of the WorldCom-MCI transaction) will be left to the individual Member States, subject to a continuous consultation process to facilitate harmonization of national responses and agreement to binding arbitration in the event of voluntary harmonization is not achieved.  A transparent and consultative process of this type will be superior to the vagaries of multiple national approvals even from the perspective of the ITS providers.       

5.0 Work Plan

The compressed schedule agreed upon at the November 8-10 meeting was:

· Deadline for inputs from all members of the expert group to the respective working groups was set for 24th December 1999.

· Deadline for output from the respective Working Group Mediators was set for 5th February 2000.

In this light, it is not realistic to propose a sequential series of tasks for the discussion group for the remaining period of approximately four weeks.  What is proposed is to present the draft discussion document to the group by 29 November 1999 requesting comments specifically on the following questions:

i. What should be the domain of a revised treaty-based regime for ITSs?

ii. Is the principle of parsimonious application of rules in the form of international competition rules acceptable?

iii. What additional forms of regulation (e.g., the forms described in section 3.2) should be included?  Please note that Working Group B is responsible for the provisions on settlements and related issues.

iv. What are the strengths and weaknesses of the proposed mode of regulation (section 4.0)?

v. What conflicts, if any, exist between a competition-based regime for ITSs and the pre-existing regime for ITSs?

vi. While the mandate of the EG-ITR does not require the crafting of the text of revisions for the ITRs and the Constitution and Convention, it may still be useful to identify the tasks necessary to complete the revision.  What insights can be provided in this regard?

The first meeting of the EG-ITR clearly recognized that it might not be possible to achieve consensus on the matters under discussion particularly within the constraints of virtual discussion.  The mediators will undertake to include the views of members in the WG-A output in the event rough consensus cannot be achieved.        

Prepared by Rohan Samarajiva, 28 November 1999

Annex:  Major Mergers, Acquisitions and Alliances (Proposed and Consummated) in the Mobile Sector in 1999

	Nov. 1999 
	Vodafone- Mannesmann
	$137 billion 
	Could give Vodafone control of Europe's largest mobile firms

	Oct. 
	MCI WorldCom-Sprint
	$129 billion 
	Gives MCI Sprint's national wireless network

	Oct. 
	Orange-Mannesmann
	$36 billion
	Gives German firm access to lucrative British market

	Sept. 
	Vodafone- Bell Atlantic
	$70 billion 
	Venture gives Vodafone coast to coast U.S. coverage

	June 
	Omnipoint- Voicestream
	$4.6 billion 
	Creates the ninth largest U.S. based wireless firm

	Jan. 
	Vodafone- AirTouch
	$73 billion 
	Creates the largest worldwide independent wireless company


Source: John Borland & Corey Grice, “Wireless firms seek worldwide empires,” CNET News.com, November 19, 1999.

